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*HISTORICAL NOTE 
The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases, 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. In re Albert Bree, 3 A. D. 255 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
* authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(A. D. 1936) 


In re Meyer Datry Propucts Co. AMA Doc. No. 75-47. Decided 
December 17, 1948. 


Dismissal of Petition Under Section 8c (15) (A) of Act 


A (15) (A) petition is subject to dismissal on motion where it requests no specific 
relief by way of modificaton or exemption but asks only that the matters 
objected to be declared to be unlawful in the abstract.* 


Promulgation Proceedings—Effect of Rulings for Guidance in 


The mere issuance of rulings for guidance in future promulgation proceedings is 
not the function or purpose of a (15) (A) proceeding.* 


Promulgation Proceedings—Failure to Rule Upon Procedural Objections 


The Secretary, in a promulgation proceeding, was not required as a matter of 
law to rule upon procedural objections to amendment proposals which he 
otherwise rejected on their merits.* 


Validity of Notice of Promulgation Hearing—Non-Inclusion of Amendment 
Proposals—Discretion of Assistant Administrator—Availability of (15) (A) 


Proceeding 


Where a (15) (A) petition alleged that the Assistant Administrator’s non- 
inclusion of petitioner’s amendment proposals in a promulgation hearing 
notice was unlawful but asserted no specific grounds of illegality and re- 
quested only a naked ruling that the action complained of was unlawful, it 
is held, that since the Assistant Adiministrator has at least some discretion 
in such matters and his exercise thereof was reviewed and upheld by the 
Secretary in the promulgation proceeding, and a (15) (A) proceeding is 
available only to review alleged legal deficiencies and no such deficiencies 
were alleged, the petition should be dismissed.* 


Messrs. Walter and Havenfield, of Cleveland, Ohio, for petitioner. Mr. Julius 
C. Krause for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ORDER OF DISMISSAL 


The petitioner, Meyer Dairy Products Co., Cleveland, Ohio, filed 

a petition with the Secretary of Agriculture on August 6, 1948. The 
petition recites that petitioner is a handler under Order No. 75, regu- 
lating the handling of milk in the Cleveland, Ohio, marketing area, 
which was issued by the Secretary of Agricuture under the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 

U.S. C. 601 et seq.). 
The grievances in the petition are procedural matters relating to 
‘a public hearing held in Cleveland, Ohio, on November 28 and 29, 
1947, upon proposed amendments to Order No. 75. The petition 
relates that a notice of the hearing was published in the Federal 
Register on November 15, 1947 (12 F. R. 7640), containing three pro- 
posals, the first two by the Milk Producers Federation of Cleveland 
and the third by the Dairy Branch, Production and Marketing Ad- 
ministration, United States Department of Agriculture. The pro- 
posals were as follows: 
“1, Amend the provisions of section 975.5 so as to provide Class I ‘floor’ prices 
for the limited period in 1948 at the December 1947 ‘floor’ price level. 

“2. Amend Section 975.6 (d) (3) to revise the method of computing the price 


per hundredweight of skim milk used to produce products designated in this 
subparagraph so as to reflect a price in line with its competitive value in such 


uses. 
“3. Make such other changes as may be required to make the entire marketing 


agreement and the order as amended conform with any amendments thereto 
which may result from this hearing.” 

Petitioner says that, on November 19, 1947, it forwarded, through 
the Cleveland Milk Market Survey, petitioner’s representative, its 
petition to the Department for consideration of eight proposed amend- 
ments at the hearing, and that the Acting Assistant Administrator, 
Production and Marketing Administration, denied its request for a 
hearing on its proposals numbered 2, 4, 5, 6, and 7, but stated that its 
proposals numbered 1 and 3 were within the scope of the hearing 
notice. Petitioner further complains that at the hearing the Cleve- 
land Milk Market Survey attempted to introduce evidence in support 
of the eight proposals but that the presiding officer at the hearing ad- 
mitted evidence only with respect to proposals numbered 1 and 3, refus- 
ing evidence on the remaining proposals as not being within the scope 
of the hearing notice. Petitioner goes on to state that the Acting 
Assistant Administrator, Production and Marketing Administration, 
rejected all proposals considered at the hearing in his recommended 
decision (13 F. R. 1268), and sustained the presiding officer’s ruling 
excluding evidence offered by petitioner in support of its proposals 
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reported for hearing. Petitioner relates also that on March 13, 1948, 
it filed written exceptions to the Acting Assistant Administrator’s 
recommended decision, and that the Acting Secretary of Agriculture 
overruled petitioner’s exceptions and adopted the recommended de- 
cision of the Acting Assistant Administrator (13 F. R. 2629). In the 
petition, petitioner claims that the Secretary of Agriculture erred in 
overruling its exceptions in the following respects: 

“1. The Acting Assistant Administrator erred in that he failed to include 
petitioner’s proposal for certain amendments to the order in an official notice 


of hearing. 
“2. That the decision of the Secretary did not include ruling as to the peti- 


tioner’s objections to the official notice of hearing on the grounds that (a) said 
notice erroneously referred to Section 975.5 of the Order in connection with the 
Producer Proposal No. 1 dealing with Class I prices, whereas, the correct section 
dealing with Class I prices is Section 975.6, and (b) said notice did not set forth 
the producer proposal with sufficient particularity to enable petitioner to deter- 
mine the exact nature of the proposed amendment. 

“3. The Secretary erred in approving the action of the hearing officer in pre- 
venting the petitioner from presenting its evidence at the hearing in its proposal.” 


The prayer for relief in the petition is as follows: 


“WHEREFORE, petitioner prays that the Secretary of Agriculture amend 
his decision in this matter so as to: 

“1, Find that the action of the Acting Assistant Administrator in failing to 
include petitioner’s proposal in an official notice of hearing illegal and void and 
contrary to law. 

“2. Find that the official notice of hearing was void and contrary to law in 
that it did not correctly set forth the section of the Order intended to be amended 
and did not set forth producer proposal with sufficient particularity to enable 
the petitioner to determine the exact nature of the amendments. 

“3. Find that the hearing officer erred in refusing to permit the petitioner to 
present its evidence at the hearing in support of its proposals.” 

Application to Dismiss 

On September 3, 1948, the Assistant Administrator, Production and 
Marketing Administration, filed an application to dismiss the petition 
pursuant to section 900.52 (c) of the applicable rules of practice (7 
CFR 900.52 (c)). On October 22, 1948, petitioner filed a reply to 
respondent’s application to dismiss. The application to dismiss 
divides the petition into complaints of two classes, (1) those dealing 
with the notice of hearing upon which the hearing was held and (2) 
those dealing with petitioner’s proposals not included in the notice of 
hearing. As to the former, the respondent contends that, since the 
proposals in the notice of hearing were rejected on their merits by the 
Acting Assistant Administrator and the Secretary of Agriculture, 
there was no legal obligation upon either of these two officers to rule 
upon the procedural deficiencies alleged by petitioner. Concerning 
the second category of petitioner’s grievances, the application to dis- 
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miss recites the reasons given by the Acting Assistant Administrator 
for failing to include petitioner’s proposals in the notice of hearing 
and contends (1) that no grounds are stated by petitioner for its as- 
sertion that the action of the Acting Assistant Administrator was 
unlawful and (2) that the presiding officer was clearly correct in his 
refusal to admit evidence on petitioner’s rejected proposals. 

The application to dismiss also points out that the petition is insuffi- 
cient in that it contains no prayer for specific relief but merely asks 
for a ruling that the activities complained of are unlawful, a ruling 
that would be academic. 


Petitioner’s Reply 

Petitioner’s reply to the application to dismiss says in general that 
its objections to the notice of hearing should have been ruled upon 
by the Acting Assistant Administrator and the Secretary under the 
rules of practice. To respondent’s argument that petitioner could 
not be adversely affected because the producer proposals were rejected 
upon the merits, petitioner answers by saying that it is entitled to 
administrative relief and to a ruling for guidance in future promul- 
gation proceedings. Petitioner argues similarly about its complaints 
with respect to the failure to include its proposals for hearing. 


Decision and Order 


Section 8c (15) (A) of the act provides in part as follows: 


“Any handler subject to an order may file a written petition with the Secretary 
of Agriculture, stating that any such order or any provision of any such order 
or any obligation imposed in connection therewith is not in accordance with law 


and praying for a modification thereof or to be exempted therefrom. * * *” 


While the petition itself does not specifically state that it was filed 
pursuant to section 8c (15) (A), it has been treated as so filed by both 
parties and will be considered as such a petition. Petitioner has not 
asked that it be exempt from the order, or a provision thereof, or that 
the order be modified as to it. It asks only that certain procedural 
actions be held void or erroneous. 

The first procedural deficiencies urged by petitioner are that the 
notice of hearing was incorrect because it referred to the wrong sec- 
tion of the order and was inadequate because the producer proposals 
were not sufficiently definite. Since the producer proposals were re- 
jected on their merits by the Acting Assistant Administrator and the 
Secretary, we agree with the application to dismiss that petitioner 
could not be adversely affected by a failure to rule upon its procedural 
objections. Petitioner contends that it zs entitled to a ruling for 
guidance in future promulgation proceedings under the act. This 
proceeding is not the forum in which to urge and get a decision upon 
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administrative practice or procedure unless the practice or procedure 
followed is not “in accordance with law.” Assuming the desirability, 
from petitioner’s standpoint, of getting such a ruling, we do not believe 
that there is an obligation of law to make such a ruling under the 
circumstances. Consequently, these objections of petitioner are not 
matters justiciable in this proceeding. 

Petitioner’s second group of grievances originate from the refusal 
of the Acting Assistant Administrator to include six of petitioner’s 
proposals in the notice of hearing. The reasons for the action were 
given to petitioner’s representative by telegram as follows: 


“Proposals included in your letter of November 19 for emergency hearing 
scheduled November 28 contain no indication of need for emergency action. 
Furthermore your proposals numbered 2, 4, 5, 6, and 7 substantially those given 
consideration June 30-July 3 hearings held Cleveland, Ohio. These proposals 
were passed on by Secretary in final decision filed August 15, 1947. Since there 
is no indication in your request of newly discovered evidence of change in con- 
ditions or of emergency nature of above numbered proposals your request for 
consideration these proposals for November 18th hearing denied. If you desire 
consideration proposals at later hearing please so indicate together with state- 
ment affording basis for renewed consideration your proposals. Evidence on 
proposal 1 with respect to appropriate price levels class I milk January and 
February and on proposal 8 appear to be within scope present hearing call. 
Your proposal 8 rejected for consideration as was similar earlier proposal for 
reasons contained our telegram to you dated July 2, 1947. 

R. R. NEweEtu. Acting Asst Admnr 
Dairy Branch” 

Nevertheless, petitioner’s representative attempted to introduce 
evidence upon its proposals at the hearing and excepted to the presid- 
ing officer’s refusal to admit its evidence. The Secretary of Agricul- 
ture upheld the Acting Assistant Administrator and the presiding 
officer. 

Petitioner admits that the Acting Assistant Administrator has some 
discretion as to what to include in a hearing notice but claims that it 
is entitled to a review of the reasons advanced by the Acting Assistant 
Administrator for turning down its proposals. Of course it obtained 
such a review when the Secretary upheld the Acting Assistant Admin- 
istrator during the promulgation proceeding as mentioned above. 
This proceeding is available only for a review from the standpoint of 
legal deficiency and petitioner has assigned no specific grounds of 
illegality. 

While this second group of grievances might ordinarily warrant 
more procedural consideration than that afforded by a petition, an 
application to dismiss and a reply, petitioner has not asked for the 
kind of relief that is an essential characteristic of a proceeding under 
section 8c (15) (A). This proceeding is in the nature of a judicial 
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proceeding. It requires that the same type of relief be asked that 
would be appropriate in a proceeding in the courts. Petitioner seems 
to ask for an advisory opinion or decision to use in the future, with 
academic effect only insofar as the promulgation proceeding it com- 
plains about is concerned. 

In summary then, the petition is insufficient under the act and the 
applicable rules of practice and is, therefore, dismissed. However, 
petitioner may file an amended petition within 20 days after the date 
of this order as permitted by section 900.52 (c) (2) of the rules of 


practice (7 CFR 900.52 (c) (2)). 
. Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 1937) 


In re ApMIRAL Potato Corporation. AMA Doc. No. 87-1. Decided 
December 30, 1948. 


Dismissal of Application for Interim Relief—Pending Final Decision in Proceed- 
ing Under Section 8c (15) (A) of Act—Failure to Show Irreparable Damage 


Where petitioner filed with its petition an application for interim relief asking 
that the limitation regulation under marketing Order No. 87 regulating 
the handling of Irish potatoes grown in the State of Maine be suspended 
on the ground that the order and the regulation were not issued in accord- 
ance with the requirements of law and that irreparable damage will be 
incurred by the petitioner as a result of the administration of the order 
and the regulation because of contractual obligations incurred prior to their 
issuance, and for other reasons, the application for interim relief is dis- 
missed since petitioner failed to show that the alleged damage sustained 
is or will be irreparable or unavoidably incurred, or that the order and 
regulation are administered illegally and discriminate against the petitioner 
during the pendency of proceedings relevant to the petition filed under 
section 8c (15) (A) of the act.* 


Police Power—Validity of Regulation Affecting Existing Contracts Between 
Private Parties 


A police power regulation of the Federal or a state government otherwise valid 
does not become invalid or inapplicable merely because it cuts across pre- 
viously existing contracts between private parties,* 


Temporary Injunction—Frustration or Impeding of Limitation Program 


Courts have been very hesitant about granting temporary injunctions that might 
frustrate or impede a limitation program under the act.* 


Messrs. Kurland and Wolfson, of New York, New York, for petitioner. Mr. Frank 
#. Callinan for Production and Marketing Administration, 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.) , the petitioner, Admiral Potato Corporation, attacks the valid- 
ity of a limitation regulation issued under Order No. 87 regulating the 
handling of Irish potatoes grown in the State of Maine. Petitioner 
filed with the petition an application for interim relief asking that 
the limitation regulation be suspended pending the outcome of the 
proceeding. This decision and order relate only to the application for 
interim relief. Disposition of the petition upon the merits must 
await additional procedure. 


I 


Pursuant to notice published in the Federal Register on April 3, 
1948 (13 F. R. 1831), a public hearing was held in Presque Isle, Maine, 
April 26-29, 1948, upon a proposed marketing agreement and order 
under the act with respect to Irish potatoes grown in Maine. Sub- 
sequent to the hearing, the Assistant Administrator, Production and 
Marketing Administration, issued a report discussing the issues and 
the evidence and containing a recommended marketing agreement 
and order. Interested persons were permitted to file exceptions to 
the report. Thereafter, on September 20, 1948, the Acting Secretary 
of Agriculture issued, effective September 27, 1948, Order No. 87 
under the act, regulating the handling of Irish potatoes grown in the 
State of Maine. 

In general, Order No. 87 provides for the establishment of a com- 
mittee of producers and handlers to administer the order called, “The 
State of Maine Potato Committee”, and provides for this committee 
to recommend for each year a marketing policy for Irish potatoes 
grown in Maine. The order includes provisions for recommendations 
by the committee of limitations upon the marketing of Irish potatoes 
grown in Maine and for the promulgation of limitations by the Secre- 
tary or his authorized delegates. 

On November 11, 1948 (13 F. R. 6644), there was published in the 
Federal Register a regulation limiting shipments of the potatoes cov- 
ered by Order No. 87. By the regulation, commercial shipments of 
table stock potatoes are restricted to U. S. No. 1 or better, with a 
minimum diameter of not less than 1% inches for the Bliss Triumph 


1The petitioner presented no evidence at the hearing and did not file a brief, proposed 
findings and conclusions, or exceptions to the recommended decision on the proposed mar- 
keting agreement and order published on August 5, 1948 (13 F. R. 4506), although 
afforded the opportunity to do so. 
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variety and with a minimum diameter of 214 inches and a maximum 
diameter of 4 inches in the case of all varieties other than Bliss Tri- 
umph. The limitations described are not made applicable to “ship- 
ments of potatoes for export; shipments of potatoes purchased by 
the Community Credit Corporation under the price support program 
for distribution by the Federal Government; shipments of potatoes 
for distribution by relief agencies or for consumption by charitable 
institutions; shipments of potatoes for the purpose of having such 
potatoes manufactured or converted into nonfood products or for 
canning; shipments of potatoes for livestock feed; and shipments of 
seed potatoes, except that the State of Maine Potato Committee may 
prescribe adequate safeguards applicable to the aforesaid unlimited 
shipments as provided by § 987.6 (c) of Order No. 87.” 


II 


On November 17, 1948, the Admiral Potato Corporation filed a 
petition under section 8c (15) (A) of the act. The petition recites 
that petitioner is a producer and handler of Irish potatoes grown in 
Maine, that, on the effective day of the regulation described above, it 
had 40,000 barrels of Maine potatoes ready to ship and that it cannot 
ship the potatoes because “the costs of handling and the shrinkage of 


30-40 percent would exceed the return for the shipment of potatoes in 
conformance with the order.” The petition goes on to relate that, 
prior to the announcement of the limitation order effective November 
15, 1948, petitioner had contracted for the purchase and delivery in 
Maine in early September of 4,000 barrels of potatoes which it ex- 
pected to sell outside Maine but which it will be unable to sell because 
of the regulation, that, at the time of the announcement of the regu- 
lation, it had contracts for the delivery outside Maine of 43,935 barrels 
of Irish potatoes, that, because of the regulation, petitioner will be 
unable to fulfill its contractual obligations and will suffer large finan- 
cial losses and that petitioner is faced with the alternatives (1) of 
maintaining large stocks of potatoes at a heavy cost and without 
prospects of selling them or (2) dumping them and losing its large 
investment in them. 

Petitioner contends that the order is illegal for the following reasons: 

“a. There was no evidence introduced at the hearing upon which the Secretary 
could find that the order will ‘effectuate the declared policy of this chapter with 
respect to’ potatoes. 7 U. S. C. §608 (4). The testimony went solely to the 
question of the attractiveness of small potatoes to the consumer. No evidence 
was adduced which related to the criteria set forth in 7 U. S. C. § 602 (1) or 
7 U.S. C. 602 (2). Nor was there any evidence relating to ‘standards of quality 
and maturity’ or ‘grading and inspection requirements’ which are the criteria 
set forth in 7 U. S. C. § 602 (3). 
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“bh. There is no evidence in the record to show that potatoes under 244 inches 
and over 4 inches are of an inferior quality; nor is there any evidence to warrant 
the distinction between Bliss Triumph variety and other varieties of table stock 


potatoes. 
“ce, The order does not effectuate any of the declared purposes of the Act. 


“qd. On information and belief, the marketing agreement preceding this order 
does not have the necessary approval of ‘the handlers of not less than 50 per 
ecentum of the volume of the commodity or product thereof covered by such 
order,’ 7 U. S. C. § 608e (8), though it may have received the approval of more 
than 50 per centum of the volume of the handlers who voted. Nor has there been 
a finding by the Secretary, pursuant to § 608c (9) to obviate the necessity for 


such a vote. 
“e, The order retroactively impairs the petitioner’s contractual rights and 
obligations in violation of the Fifth Amendment of the United States Constitution. 
“f. The order is so unconnected with the stated purpose of the statute and is 
so unreasonably harsh as to violate the Fifth Amendment of the United States 


Constitution. 
“g. The order unreasonably burdens the handlers of Maine potatoes so that 


they cannot successfully compete with the handlers of potatoes grown in other 
areas.” 


III 


As explained above, petitioner also filed with the petition an appli- 
cation for interim relief pending final decision in the proceeding. The 
application for interim relief incorporates the facts stated in the peti- 
tion. An answer to the petition and the applicatioa for interim relief 
was filed by the Assistant Administrator, Production and Marketing 
Administration. With the answer was filed an affidavit from Edward 
E. Gallahue, Marketing Specialist, Potato Division, Fruit and Vege- 
table Branch, Production and Marketing Administration. This affi- 
davit recites facts relating to the issuance of Order No. 87 and the 
regulation attacked. The affidavit also declares that suspension of 
the regulation would result in irreparable damage to Maine potato 
producers. 

On December 15, 1948, a consolidated hearing was held before me 
upon the applications for iterim relief in this and six other similar 
proceedings as follows: Jn re Harry Brown & Son, AMA Docket No. 
87-2; In re Caruso Fruit Distributors Inc., AMA Docket No. 87-3; Zn 
re Alton H. Willard, AMA Docket No. 87-4; In re J. Bertrand Kelley, 
AMA Docket No. 87-5; In re Frederick H. Philbrick, AMA Docket 
No. 87-6; and Jn re Anderson Farms Inc., AMA Docket No. 87-7. 
Petitioner was represented by Kurland and Wolfson of New York, 
New York, and respondent was represented by Frank E. Callinan, 
Office of the Solicitor, United States Department of Agriculture. 

At the hearing, an affidavit from A. H. Newman was submitted on 
behalf of petitioner in this proceeding. Affidavits were also submit- 
ted in connection with some of the other proceedings and Alton H. 
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Willard, petitioner in 87-4, testified as to his situation and gave some 
general testimony that has been taken into consideration as to all seven 
proceedings. Respondent presented testimony from Edward E. Galla- 
hue and William E. Haley of the State of Maine Potato Committee 
and introduced several exhibits. 

According to the affidavit of A. H. Newman, petitioner’s stock of 
potatoes on November 15, 1948, was approximately 40,000 barrels of 
U. S. Grade 1, Size A, or better, that of the potatoes shipped by it 
since November 15, 1948, the “shrinkage,” that is the potatoes under 
2% inches and over 4 inches, has been approximately 35 percent, that 

_since these under-size and over-size potatoes cannot be shipped they 
must be stored or destroyed, that storage involves cost and takes up 
space in the warehouse, that to conform with the limitation order addi- 
tional handling costs are incurred, that no market exists for the under- 
size and over-size potatoes, etc. The affidavit further says that peti- 
tioner had entered into contracts prior to September 20, 1948, for the 
delivery of about 44,000 barrels of U. S. Grade 1, Size A, potatoes and 
that by reason of the limitation order, petitioner cannot comply with 
the contracts and has only the alternatives of breaching the contracts 
with consequent losses and damages, delivering potatoes of greater 
value than called for by the contracts, or buying back the contracts at 
a loss. In addition, the affidavit says that petitioner had contracted 
for the purchase and delivery to it of 4,000 barrels of potatoes which it 
cannot sell because of the limitation order. The affidavit also con- 
tends that at the time it made its contract arrangements it had no 
reason to believe that restrictions would be forthcoming on good 
quality potatoes of U.S. Grade 1, Size A. 

Included in respondent’s evidence are Federal-State inspection 
certificates covering inspections of a substantial portion of petitioner’s 
potatoes in storage at Caribou, Maine. The inspections of accessible 
portions of a number of bins, the top 18 inches, show that one lot of 
potatoes averages approximately 89 percent 214 to 4 inches in diam- 
eter, 6 percent from 1% to just under 214 inches, and 5 percent over 
4 inches with an average of 6 percent of the potatoes Grade No. 2 and 
an average of 16 percent culls. Another lot of potatoes according 
to the official inspection certificate averages approximately 90 percent 
from 2% to 4 inches in diameter, 8 percent from 1% to just under 214 
inches, 1 percent under 144 inches, and 1 percent over 4 inches with 
an average of 10 percent U. S. No. 2 and 12 percent culls. 


IV 


Petitioner’s grounds of illegality for the limitation regulation 
include (1) claims that statutory procedure was not followed in that 
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there is no supporting evidence for the limitation regulation, that it 
does not effectuate the purposes of the act and that Order No. 87 does 
not have the approval of “the handlers of not less than 50 per centum 
of the volume of the commodity or product” covered and (2) conten- 
tions that the regulation violates the due process clause of the Fifth 
Amendment to the Constitution because it retroactively impairs peti- 
tioner’s contractual rights and obligations and is unreasonably harsh 
and the allegation that it unreasonably burdens the handlers of Maine 
potatoes so that they cannot successfully compete with the handlers of 
potatoes grown in other areas. 

Limitations under laws of the United States upon the marketing of 
agricultural commodities similar in nature to the restrictions under 
attack are not unfamiliar to the courts. In M/uwlford v. Smith, 307 U.S. 
88 (1939), and Wickard v. Filburn, 317 U.S. 111 (1942), the market- 
ing quota provisions of the Agricultural Adjustment Act of 1938 were 
upheld by the United States Supreme Court against attacks not only 
under the commerce clause of Article I of the Constitution but also 
under the due process clause of the Fifth Amendment. In Mulford v. 
Smith (pp. 50,51) the Court held that there was no illegal retroactive 
effect in the imposition of the quotas after the planting of the crop, 
and in Wickard v. Filburn (pp. 131-133) the Court decided that the 
imposition of greater restrictions after the planting of the crop did not 
result in such an effect. Restrictions under the law in issue here in con- 
nection with the marketing of citrus fruit were upheld in Edwards v. 
United States, 91 F. (2d) 767, 785 (C. C. A. 9th, 1937), against allega- 
tions that the shipping limitations unconstitutionally impaired the 
liberty of contract. Marketing limitations under this act upon the 
marketing of walnuts were sustained in Wallace v. Hudson-Duncan & 
Co., 98 F. (2d) 985, 991 (C. C. A. 9th, 1938), against attacks that the 
program violated the liberty of contract guaranteed by the Consti- 
tution and that the program resulted in confiscation of property in 
violation of the due process clause of the Fifth Amendment. 

This brief historical survey shows that petitioner has not presented 
such a novel and startling case as to induce a belief that it has made 
out a prima facie instance of illegality. It is established law that a 
police power regulation of the Federal or a state government other- 
wise valid does not become invalid or inapplicable merely because it 
cuts across previously existing contracts between private parties.’ 
Petitioner’s most emphasized ground for interim relief is its alleged 


2 Norman v. Baltimore € Ohio R. R. Oo., 294 U. 8. 240, 309, 310, and cases cited; 
Mississippi River Fuel Oorp. v. Federal Power Commission, 121 F. (2d) 159 (C. C. A. 
8th, 1941). 
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existing contracts. No copies of such contracts were introduced in 
evidence or supplied and no details as to what is in the contracts have 
been advanced. As a matter of fact, there is a considerable question, 
in view of the limitation regulation, as to whether petitioner is bound 
by the contracts. In addition, petitioner’s claim of surprise as to the 
contents of the limitation order is not very impressive. As early as 
April 1948 the industry was put on notice as to a probable limitation 
program for the current season. That petitioner in this proceeding 
and the petitioners in the other six proceedings expected the program 
to be milder and to extend only to grades and not sizes would seem to 
_be a chance that they took upon which they lost. 

Aside from the contract issue, the legal defects alleged relate mainly 
to lack of evidence, etc. At this preliminary stage, I must assume 
that the elaborate requirements of notice, hearing, findings, etc., both 
of the act and the Administrative Procedure Act have been met. In- 
sofar as such contentions may also involve the due process clause of 
the Fifth Amendment, the same answer applies. There is nothing to 
show any “illegal” discrimination against Maine potatoes or the 
handlers of Maine potatoes. 

Consequently, petitioner has not made out a strong case of illegality 
for the granting of interim relief. Obviously, if the interim relief 
were granted to this petitioner and the petitioners in the other pro- 
ceedings, the potatoes involved would be shipped forthwith. The pro- 
ceeding would then become moot. Moreover, in fairness, all other pro- 
ducers or handlers in a similar situation should likewise have the 
privilege. The limitation program for the current year would then be 
at least seriously jeopardized if not thwarted. Under such circum- 
stances, the courts have been very hesitant about granting temporary 
injunctions that might frustrate or impede a program under the act. 
See e. g., United States v. Superior Court, 120 P. (2d) 26 (1941). 

It follows, then, that in view of the public interest and petitioner’s 
far from ironclad case on illegality, interim relief, if granted at all, 
should be granted only upon a showing of most extreme urgency and 
the most concrete irreparable damage. Petitioner’s vague references 
to existing contracts and additional costs in sorting and grading the 
potatoes are not considered sufficient grounds for the relief requested. 

Concededly, petitioner cannot ship in the usual way to its customers 
some of the potatoes it now owns or has contracted for. “It is, of 
course, an unavoidable result, if not a stated purpose of regulation, 
that persons are not free to carry on their activities as they wish and 
they conceive to be desirable.” Jn re Sidney Allen, 5 A. D. 729, 733. 
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But just how much of its stock is affected is not established with any 
degree of certainty. It claims that its contracts for delivery are in 
terms of U. S. Grade 1, Size A, which, under the official United States 
Standards for Potatoes, means that at least 60 percent of the potatoes 
must have a minimum diameter of 214 inches. Under the official stand- 
ards, which are applicable in connection with the limitation regulation, 
a tolerance of 5 percent is permitted where potatoes are packed to 
meet a specified minimum size of 214 inches and there is a 15 percent 
tolerance on potatoes over a specified size. The “shrinkage” claimed 
by petitioner as a result of the limitation regulation is patently extrava- 
gant in view of these facts and the inspection certificates in evidence. 
Furthermore, there is no showing of any actual loss to petitioner in 
its operations involving the current crop of potatoes because there is 
no cost evidence upon which profit or loss can be computed. Peti- 
tioner’s position in essence seems to be merely that conformance with 
the limitation regulation is going to entail expense that it would not 
have if the limitation regulation did not contain size restrictions. 

That the burden imposed upon petitioner by the regulation is not 
intolerably oppressive is the inference one would draw from re- 
spondent’s evidence that petitioner has shipped under the regulation 
about 18 carloads of potatoes between November 15 and December 4. 
The potatoes were inspected at petitioner’s storage point and presum- 
ably are some of the potatoes petitioner is complaining about in this 
proceeding. 

Another reason for not granting the interim relief is that the limi- 
tation regulation permits the marketing of potatoes free of the size 
restrictions in certain nonregulated channels listed above in the de- 
scription of the limitation order. No satisfactory proof has been 
offered that petitioner cannot dispose of the potatoes or the undersize 
and oversize potatoes in nonregulated channels. 

Finally, whatever damage there may be to petitioner does not 
appear to be irreparable or to be unavoidably incurred during the 
pendency of the proceeding. The marketing season for Maine pota- 
toes extends for many months. Not only is there no evidence that 
storage costs are prohibitively expensive but it is a normal practice 
for Maine potatoes to be stored and marketed periodically throughout 
the season. 

In view of the foregoing, the application for interim relief is 
dismissed. 
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In re Harry Brown anp Son. AMA Doc. No. 87-2. Decided De- 
cember 30, 1948. 

Dismissal of Application for Interim Relief—Pending Final Decision in Pro- 
ceeding Under Section 8c (15) (A) of Act—Failure to Show Irreparable 
Damage 

Same as ADMIRAL PotaTo CoRPORATION, ante, p. 1158. 


Messrs. Sculnick and Siegel, of New York, New York, for petitioner. Mr. Frank 
EB. Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 
I 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 
601 et seg.), the petitioner, Harry Brown and Son, attacks the validity 
of a limitation regulation effective November 15, 1948, issued under 
Order No. 87 regulating the handling of Irish potatoes grown in the 
State of Maine. Petitioner filed with the petition an application for 
interim relief asking that the limitation regulation be suspended pend- 
ing the outcome of this proceeding. 

This is one of seven similar proceedings on the same subject. The 
background is related in the decision issued today in Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1, and reference is made to 
that decision for a fuller explanation of the background and the nature 
of petitioner’s allegations of invalidity in the petition filed. An 
answer to the petition and the application for interim relief was 
filed by respondent. As part of the answer, there was filed an affidavit 
from Edward E. Gallahue, Marketing Specialist, Potato Division, 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion. This affidavit recites facts relating to the issuance of Order No. 
87 and the limitation regulation in issue and also declares that sus- 
pension of the regulation would inflict irreparable damages upon 
producers of Maine potatoes, 

A consolidated hearing upon the application for interim relief in 
the seven proceedings was held before me in Washington, D. C., on 
December 15, 1948. The seven proceedings are: Jn re Admiral Potato 
Corporation, AMA Docket No. 87-1; In re Harry Brown & Son, AMA 
Docket No. 87-2; In re Caruso Fruit Distributors, Inc., AMA Docket 
No. 87-3; In re Alton H. Willard, AMA Docket No. 87-4; Jn re J. 
Bertrand Kelley, AMA Docket No. 87-5; In re Frederick H. Phil- 
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brick, AMA Docket No. 87-6; and 7n re Anderson Farms Inc., AMA 
Docket No. 87-7. The petitioner was represented by Sculnick & 
Siegel, New York, New York, and respondent by Frank E. Callinan, 
Office of the Solicitor, United States Department of Agriculture. At 
the hearing, affidavits from Harry Brown and Roy B. Adams were 
submitted on behalf of petitioner in this proceeding. Affidavits were 
also submitted in connection with some of the other proceedings and 
Alton H. Willard, petitioner in AMA Docket No. 87-4, testified as to 
his own situation and gave some general testimony that has been taken 
into consideration as to all seven proceedings. 

According to the affidavit of Harry Brown, petitioner’s stock of 
potatoes on November 15, 1948, was approximately 16,000 barrels, that 
conformance with the limitation regulation would mean a “shrinkage” 
of approximately 40 percent and that there is no market at a rea- 
sonable price for the potatoes not allowed to be shipped. The affidavit 
from Roy B. Adams says that the shrinkage would be 35 percent, that 
Adams handled the purchase and storage of the potatoes for peti- 
tioner, that when he made the arrangements in September and Octo- 
ber 1948, he did not expect that regulations would be forthcoming on 
size as well as grade, and that the potatoes were purchased on the 
basis of U. S. Grade No. 1, Size A. 

Included in respondent’s evidence are Federal-State inspection cer- 
tificates covering inspection of a substantial portion of petitioner’s 
potatoes in storage at Houlton, Maine. The inspection made from 
the accessible parts of a number of bins, the top 18 inches, shows that 
one lot of potatoes averaged approximately 83 percent from 214 inches 
to 4 inches in diameter, 13 percent from 17% to just under 214 inches, 
3.9 percent under 17% inches and 0.1 percent over 4 inches, with 8 per- 
cent U. S. No. 2 and 7 percent culls.. Another lot shows an approx- 
imate average of 88 percent from 21, to 4 inches, 7 percent between 
17% and 214 inches, 2 percent under 1% inches and 3 percent over 4 
inches, with 5 percent U.S. No. 2 and 5 percent culls. 


II 


The issues raised in this proceeding are the same as those discussed 
in the decision entered today in Jn re Admiral Potato Corporation, 
AMA Docket No. 87-1, except that petitioner does not allege the 
existence of sales contracts prior to November 15, 1948, with which 
it cannot now comply because of the limitation regulation. The 
“shrinkage” claimed to be due as a result of the limitation regulation 
is patently extravagant in view of (1) the 5 percent tolerance per- 
mitted by the United States Standards and (2) the results shown by 
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the inspection certificates indicating at the most a “shrinkage” of 10 
to 15 percent because of the order. 

Moreover, that petitioner does not find the burden of the regula- 
tion intolerably oppressive seems indicated by respondent’s evidence 
that petitioner has shipped about 13 carloads of potatoes under the 
regulation between November 15 and December 4. The potatoes were 
shipped from petitioner’s storage point and are presumably some of 
the potatoes involved in this proceeding. 

For these and the other reasons given in the Admiral Potato Cor- 
poration decision, pertinent here also, the application for interim re- 
lief is dismissed. 


(A. D. 1939) 


In re Caruso Fruit Distriutors, Inc. AMA Doc. No. 87-3. De- 
cided December 30, 1948. 


Dismissal of Application for Interim Relief—Pending Final Decision in Pro- 
ceeding Under Section 8c (15) (A) of Act—Failure to Show Irreparable 


Damage 


Same as ApMIRAL Potato CorporatTIoN, ante, p. 1158. 


Messrs. Kurland and Wolfson, of New. York, New York, for petitioner. Mr. 
Frank E. Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 
I 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 
601 et seqg.), the petitioner, Caruso Fruit Distributors, Inc., attacks 
the validity of a limitation regulation effective November 15, 1948, 
issued under Order No. 87 regulating the handling of Irish potatoes 
grown in the State of Maine. Petitioner filed with the petition an 
application for interim relief asking that the limitation regulation 
be suspended pending the outcome of this proceeding. 

This is one of seven similar proceedings on the same subject. The 
background is related in the decision issued today in Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1, and reference is made to 
that decision for a fuller explanation of the background and the 
nature of petitioner’s allegations of invalidity in the petition filed. 
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An answer to the petition and the application for interim relief was 
filed by respondent. As part of the answer, there was filed an affi- 
davit from Edward E. Gallahue, Marketing Specialist, Potato Divi- 
sion, Fruit and Vegetable Branch, Production and Marketing Ad- 
ministration. This affidavit recites facts relating to the issuance of 
Order No. 87 and the limitation regulation in issue and also declares 
that suspension of the regulation would inflict irreparable damages 
upon producers of Maine potatoes. 

A consolidated hearing upon the applications for interim relief 
in the seven proceedings was held before me in Washington, D. C., 
on December 15, 1948. The seven proceedings are: Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1; /n re Harry Brown & 
Son, AMA Docket No. 87-2; Zn re Caruso Fruit Distributors, Ine., 
AMA Docket No. 87-3; Jn re Alton H. Willard, AMA Docket No. 
87-4; In re J. Bertrand Kelley, AMA Docket No. 87-5; In re Fred- 
erick H. Philbrick, AMA Docket No. 87-6; and Jn re Anderson Farms 
Inc., AMA Docket No. 87-7. The petitioner was represented by Kur- 
land and Wolfson, New York, New York, and respondent by Frank E. 
Callinan, Office of the Solicitor, United States Department of Agri- 
culture. At the hearing, affidavits were submitted on behalf of some 
of the petitioners and Alton H. Willard, petitioner in AMA Docket 
No. 87-4, testified as to his own situation and gave some general testi- 
mony that has been taken into consideration as to all seven 
proceedings. 

The respondent submitted at the hearing as evidence a Federal- 
State inspection certificate covering inspection of a substantial por- 
tion of petitioner’s potatoes in storage at Caribou, Maine. The in- 
spection of accessible portions of the bins, the top 18 inches, shows 
that the potatoes average approximately 84 percent 214 to 4 inches 
in diameter, 11 percent from 17% to 214 inches, 4 percent over 4 inches, 
and 1 percent under 1% inches, with 7 percent U.S. No. 1, Size B, and 
U.S. No. 2 and averaging 13 percent culls. 


II 


The issues raised in this proceeding are the same as those discussed 
in the decision entered today in Jn re Admiral Potato Corporation, 
AMA Docket No, 87-1, except that petitioner does not allege the exist- 
ence of sales contracts prior to November 15, 1948, with which it cannot 
now comply because of the limitation regulation. The “shrinkage” 
claimed to follow from the issuance of the regulation is obviously ex- 
aggerated in view of (1) the tolerance of 5 percent on undersize and 15 
percent on oversize potatoes provided by the United States Standards 

821130498 
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and (2) the results of inspection shown by the inspection certificate 
indicating the “shrinkage” due to the regulation to be very much less 
than that claimed by petitioner. That petitioner does not find the 
burden of the regulation intolerably oppressive seems indicated by 
respondent’s evidence that petitioner shipped 6 carloads of potatoes 
under the regulation over the period November 19 to December 1. 
The potatoes shipped are presumably some of the potatoes involved 
here. 

For these and the reasons given in the Admiral decision, pertinent 
here also, the application for interim relief is dismissed. 


(A. D. 1940) 


Inre Auton H. Wittarv. AMA Doc. No. 87-4. Decided December 30, 
1948. 


Dismissal of Application for Interim Relief—Pending Final Decision in Pro- 
ceeding Under Section 8c (15) (A) of Act—Failure to Show Irreparable 


Damage 
Same as ADMIRAL Potato CorPoRATION, ante, p. 1158. 


Messrs Kurland and Wolfson, of New York, New York, for petitioner. Mr. Frank 
E. Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 
I 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.) , the petitioner, Alton H. Willard, attacks the validity of a limi- 
tation regulation effective November 15, 1948, issued under Order No. 
87 regulating the handling of Irish potatoes grown in the State of 
Maine. Petitioner filed with the petition an application for interim 
relief asking that the limitation regulation be suspended pending the 
outcome of this proceeding. 

This is one of seven similar proceedings on the same subject. The 
background is related in the decision issued today in Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1, and reference is made to 
that decision for a fuller explanation of the background and the 
nature of petitioner’s allegations of invalidity in the petition filed. 
An answer to the petition and the application for interim relief was 
filed by respondent. As part of the answer, there was filed an affidavit 
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from Edward E. Gallahue, Marketing Specialist, Potato Division, 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion. This affidavit recites facts relating to the issuance of Order No. 
87 and the limitation regulation in issue and also declares that suspen- 
sion of the regulation would inflict irreparable damages upon produc- 
ers of Maine potatoes. 

A consolidated hearing upon the applications for interim relief in 
the seven proceedings was held before me in Washington, D. C., on 
December 15, 1948. The seven proceedings are: Jn re Admiral Potato 
Corporation, AMA Docket No. 87-1; Jn re Harry Brown & Son, AMA 
Docket No. 87-2; In re Caruso Fruit Distributors, Inc., AMA Docket 
No. 87-3; In re Alton H. Willard, AMA Docket No. 87-4; In re J. 
Bertrand Kelley, AMA Docket No. 87-5; In re Frederick H. Philbrick, 
AMA Docket No. 87-6; and Jn ve Anderson Farms, Inc., AMA Docket 
No. 87-7. The petitioner was represented by Kurland and Wolfson, 
New York, New York, and respondent by Frank E. Callinan, Office of 
the Solicitor, United States Department of Agriculture. At the hear- 
ing, the petitioner testified as to his own situation and gave some 
general testimony that has been taken into consideration as to all 
seven proceedings. Respondent presented testimony from Edward 
E. Gallahue and also from William E. Haley of the State of Maine 
Potato Committee. Respondent introduced in addition several exhibits. 

Mr. Willard testified, in general, that on November 15, 1948, he 
owned approximately 35,000 barrels of U. S. No. 1 potatoes of which 
he produced about 20,000 barrels himself, that he purchased the other 
15,000 barrels from April 15, 1948, to August 15, 1948, that he shipped 
only one carload of potatoes since November 15, 1948, whereas nor- 
mally he would have shipped 50 to 60 carloads during this time, and 
that he has not shipped any more this year due to the limitation 
regulation. He estimated the “shrinkage” under the limitation regu- 
lation to be 30 to 45 percent whereas normally the shrinkage is from 
5 to 10 percent. The witness also testified that he had contracts prior 
to November 15, 1948, for the delivery of U.S. No. 1 potatoes, Size A, 
some of which he bought back because he could not deliver the pota- 
toes under the limitation regulation without a loss. He said that he 
did not expect size restrictions on this year’s crop. He explained that 
he purchased field-run potatoes on the basis of U. S. No. 1, Size A, 
17% inches minimum diameter, but that as the loads would come in he 
would “rack” part of them, 5 to 10 percent, in some cases and do no 
“racking” in others. The witness also testified in very general terms 
that Maine potatoes competed in the market with potatoes from other 
areas, 
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Willard’s testimony on direct examination was couched in broad 
terms with little supporting information and data of a specific nature, 
For example, he supplied no copies of his sales contracts and provided 
nothing more than his bare statement that he could not ship potatoes 
under the regulation except at a loss. Upon cross-examination, he 
admitted that his estimates of “shrinkage” due to the regulation were 
largely guesses, that he had not sought legal advice before buying back 
his sales contracts, that he had not canvassed all nonregulated outlets 
for his potatoes, that the one car he shipped since November 15, 1948, 
that showed what he considered excessive “shrinkage” was from a stock 
of potatoes affected with field frost, that Maine Irish potatoes and 
Long Island Irish potatoes were both selling for “around $3.60” in 
New York and that the Long Island potatoes run about “a nickel under 
our minimum.” Additional admissions were drawn from Willard as to 
the prices he paid for the potatoes purchased, costs of storage, etc. 

Respondent’s evidence included an official Federal-State inspection 
certificate covering a substantial portion of petitioner’s potatoes in 
storage at Caribou, Maine. The samples were taken from the acces- 
sible portions of several bins, the top 18 inches. The certificate shows 
an average of approximately 82 percent to be 214 to 4 inches in diam- 
eter, 9 percent 17% to just under 244 inches, 4 percent over 4 inches 
and 5 percent under 17% inches, with an average of 11 percent U. S. 
No. 2 and 11 percent culls. 

II 


The issues in this proceeding are the same as those discussed in the 
decision entered today in Jn re Admiral Potato Corporation, AMA 
Docket No. 87-1, except that from petitioner’s testimony it appears 
that he has bought back some or all of the delivery contracts he says he 
entered into before November 15, 1948. Petitioner’s estimate of the 
“shrinkage” due to the regulation is manifestly excessive in view of (1) 
the tolerances of 5 percent on undersize and 15 percent on oversize 
potatoes under the United States Standards and (2) the inspection 
certificate indicating an average of 11 percent U. S. No. 2 and 11 per- 
cent culls in petitioner’s potatoes. Moreover, in the question of dam- 
age to petitioner caused by the regulation, to say nothing of irrep- 
arable damage, the evidence is not convincing that petitioner is 
required to operate at a loss under the regulation. To the contrary, 
the inspection certificate and respondent’s evidence as to costs, etc., 
would indicate a profit although it may not satisfy petitioner. Peti- 
tioner admits, too, that he has not canvassed all nonregulated outlets 
for the potatoes. For these and the additional reasons given in the 
Admiral decision, which are applicable here also, the application for 
interim relief is dismissed. 
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(A. D. 1941) 


Inre J. Bertranp Ketter. AMA Doc. No. 87-5. Decided December 
30, 1948. 
Dismissal of Application for Interim Relief—-Pending Final Decision in Pro- 
ceeding Under Section 8c (15) (A) of Act—Failure to Show Irreparable 
Damage 


Same as ADMIRAL Potato CorPoRATION, ante, p. 1158. 


Messrs. Kurland and Wolfson, of New York, New York, for petitioner. Mr. 
Frank E. Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 


I 


In this proceeding under Section 8¢ (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 
601 et seg.) , the petitioner, J. Bertrand Kelley, attacks the validity of a 
limitation regulation effective November 15, 1948, issued under Order 
No. 87 regulating the handling of Irish potatoes grown in the State of 
Maine. Petitioner filed with the petition an application for interim 
relief asking that the limitation regulation be suspended pending 
the outcome of this proceeding. 

This is one of seven similar proceedings on the same subject. The 
background is related in the decision issued today in Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1, and reference is made to 
that decision for a fuller explanation of the background and the 
nature of petitioner’s allegations of invalidity in the petition filed. 
An answer to the petition and the application for interim relief was 
filed by respondent. As part of the answer, there was filed an affidavit 
from Edward E. Gallahue, Marketing Specialist, Potato Division, 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion. This affidavit recites facts relating to the issuance of Order No. 
87 and the limitation regulation in issue and also declares that suspen- 
sion of the regulation would inflict irreparable damages upon pro- 
ducers of Maine potatoes. 

A consolidated hearing upon the applications for interim relief in 
the seven proceedings was held before me in Washington, D. C., on 
December 15, 1948. The seven proceedings are: Jn re Admiral Potato 
Corporation, AMA Docket No. 87-1; Jn re Harry Brown & Son, AMA 
Docket No. 87-2; Jn re Caruso Fruit Distributors, Inc., AMA Docket 
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No. 87-3; In re Alton H. Willard, AMA Docket No. 87-4; In re J. 
Bertrand Kelley, AMA Docket No. 87-5; Jn re Frederick H. Phil- 
brick, AMA Docket No. 87-6; and Jn re Anderson Farms, Inc., AMA 
Docket No. 87-7. The petitioner was represented by Kurland and 
Wolfson, New York, New York, and respondent by Frank E. Callinan, 
Office of the Solicitor, United States Department of Agriculture. At 
the hearing, the petitioner in this proceeding submitted an affidavit. 
Affidavits were also submitted in connection with some of the other 
proceedings, and Alton H. Willard, petitioner in AMA Docket No. 
87-4, testified as to his own situation and gave some general testimony 
that has been taken into consideration as to all seven proceedings. 
Respondent presented testimony from Edward E. Gallahue and 
William E. Haley of the State of Maine Potato Committee and intro- 
duced several exhibits. 

According to petitioner’s affidavit, his stock of potatoes on Novem- 
ber 15, 1948, was approximately 28,000 barrels of U. S. Grade 1, Size 
A, or better, produced by him, that he has shipped no potatoes be- 
tween November 15 and December 4, 1948, because the “shrinkage” 
as a result of the limitation regulation, that is the potatoes under 
214 inches and over 4 inches in diameter, would be approximately 
30 percent, that since these undersize and oversize potatoes cannot 
be shipped they must be stored or destroyed, that storage involves cost 
and takes up space in the warehouse, that to conform with the limita- 
tion regulation additional handling costs are incurred, that no market 
exists for the undersize and oversize potatoes, etc. The affidavit fur- 
ther says that petitioner had entered into contracts prior to September 
20, 1948, for the delivery of 17 carloads of U. S. Grade 1, Size A, 
potatoes and that by reason of the limitation regulation, petitioner 
cannot comply with the contracts and has only the alternatives of 
breaching the contracts with consequent losses and damages, deliver- 
ing potatoes of greater value than called for by the contracts or buying 
back the contracts at a loss. The affidavit also contends that petitioner 
had no reason to believe that restrictions would be forthcoming on 
good quality potatoes of U.S. Grade 1, Size A. 

Included in respondent’s evidence is a Federal-State inspection 
certificate covering inspection of petitioner’s potatoes in storage at 
Fort Fairfield, Maine. The inspection of accessible portions of the 
bins, the top 18 inches, shows that the potatoes average approximately 
88 percent 21, to 4 inches in diameter, 5 percent from 1% to just under 
214 inches, 6 percent over 4 inches, and 1 percent under 1% inches, 
with 9 percent U.S. No. 2 and 10 percent culls. 
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II 


The issues raised in this proceeding are the same as those discussed 
in the decision entered today in Jn ve Admiral Potato Corporation, 
AMA Docket No. 87-1. The “shrinkage” claimed by petitioner as a 
result of the order is obviously excessive in the light of (1) the toler- 
ance of 5 percent on undersize and 15 percent on oversize potatoes un- 
der the United States Standards and (2) the result of the inspection 
of petitioner’s potatoes disclosed by the inspection certificate described 
above. For this reason and the other reasons given in the Admiral 
decision, the application for interim relief is dismissed. 


(A. D. 1942) 


In re Frevertck H. Puipsrick. AMA Doc. No. 87-6. Decided 
December 30, 1948. 

Dismissal of Application for Interim Relief—Pending Final Decision in Pro- 
ceeding Under Section 8c (15) (A) of Act—Failure to Show Irreparable 
Damage 

Same as ADMIRAL PoTATo CoRPORATION, ante, p. 1158. 


Messrs. Kurland and Wolfson, of New York, New York, for petitioner. Mr. Frank 
E. Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 


I 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 et seq.) , the petitioner, Frederick H. Philbrick, attacks the validity 
of a limitation regulation effective November 15, 1948, issued under 
Order No. 87 regulating the handling of Irish potatoes grown in the 
State of Maine. Petitioner filed with the petition an application for 
interim relief asking that the limitation regulation be suspended pend- 
ing the outcome of this proceeding. 

This is one of seven similar proceedings on the same subject. The 
background is related in the decision issued today in Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1, and reference is made to 
that decision for a fuller explanation of the background and the 
nature of petitioner’s allegations of invalidity in the petition filed. 
An answer to the petition and the application for interim relief was 
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filed by respondent. As part of the answer, there was filed an affidavit 
from Edward E. Gallahue, Marketing Specialist, Potato Division, 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion. This affidavit recites facts relating to the issuance of Order No. 
87 and the limitation regulation in issue and also declares that sus- 
pension of the regulation would inflict irreparable damages upon pro- 
ducers of Maine potatoes. 

A consolidated hearing upon the applications for interim relief in 
the seven proceedings was held before me in Washington, D. C., on 
December 15, 1948. The seven proceedings are: Jn re Admiral Potato 
Corporation, AMA Docket No. 87-1; Jn re Harry Brown & Son, AMA 
Docket No. 87-2; Jn re Caruso Fruit Distributors, Inc., AMA Docket 
No. 87-3; In re Alton H. Willard, AMA Docket No. 87-4; /n re J. Ber- 
trand Kelley, AMA Docket No. 87-5; Fn re Frederick H. Philbrick, 
AMA Docket No. 87-6; and Jn re Anderson Farms Inc., AMA Docket 
No. 87-7. The petitioner was represented by Kurland and Wolfson, 
New York, New York, and respondent by Frank E. Callinan, Office 
of the Solicitor, United States Department of Agriculture. At the 
hearing, an affidavit was submitted on behalf of petitioner in this pro- 
ceeding. Affidavits were also submitted in connection with some of the 
other proceedings and Alton H. Willard, Petitioner in AMA Docket 
No. 87-4, testified as to his own situation and gave some general testi- 
mony that has been taken into consideration as to all seven proceedings. 
Respondent presented testimony from Edward E. Gallahue and Wil- 
liam E. Haley and introduced several exhibits. 

According to petitioner’s affidavit, his stock of potatoes on November 
15, 1948, was approximately 40,000 barrels of U. S. Grade 1, Size A, or 
better, that between November 15, 1948, and December 4, 1948, he has 
shipped no potatoes because the “shrinkage” due to the order would 
be approximately 30 percent, that normally he would have shipped a 
carload a day during this period, that since the undersize and oversize 
potatoes cannot be shipped they must be stored or destroyed, that stor- 
age involves cost and takes up space in the warehouse, that to conform 
with the limitation regulation additional handling costs are incurred, 
that no market exists for the undersize and oversize potatoes, etc. The 
affidavit further says that petitioner had entered into contracts prior 
to September 20, 1948, for the delivery of about 7,600 barrels of U. S. 
Grade 1, Size A, potatoes and that by reason of the limitation order, 
petitioner cannot comply with the contracts and has only the alterna- 
tives of breaching the contracts with consequent losses and damages, 
delivering potatoes of greater value than called for by the contracts 
or buying back the contracts at a loss. The affidavit also contends that 
at the time he made his contract arrangements he had no reason to be- 
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lieve that restrictions would be forthcoming on good quality potatoes 
of U.S. Grade 1, Size A. 

Included in respondent’s evidence is a Federal-State inspection cer- 
tificate covering inspection of a substantial portion of petitioner’s 
potatoes in storage at Limestone, Maine. The inspection of accessible 
portions of the bins, the top 18 inches, shows that the potatoes average 
approximately 88 percent 214 to 4 inches, in diameter, 9 percent from 
17% to 214 inches, 1 percent over 4 inches, and 2 percent under 1% 
inches in diameter. The inspection certificate shows an average of 
approximately 11 percent U. S. No. 1, Size B, and U.S. No. 2 and 6 
percent culls. 












Il 










The issues raised in this proceeding are the same as those discussed 
in the decision entered today in Jn re Admiral Potato Corporation, 
AMA Docket No. 87-1. The “shrinkage” claimed by petitioner to 
be due to the order is clearly very much less than contended in view 
of (1) the tolerance of 5 percent on undersize and 15 percent on over- 
size potatoes under the United States Standards and (2) the results 
of inspection shown by the inspection certificate described above. For 
this and the reasons given in the Admiral decision, the application for 
interim relief is dismissed. 









(A. D. 1943) 






In re ANDERSON Farms Inc. AMA Doc. No. 87-7. Decided December 
30, 1948. 









Dismissal of Application for Interim Relief—Pending Final Decision in Pro- 
ceeding Under Section 8c (15) (A) of Act—Failure to Show Irreparable 
Damage 







Same as ADMIRAL Potato CorPoRATION, ante, p. 1158. 









Messrs. Kurland and Wolfson, of New York, New York, for petitioner. Mr. 
Frank E. Callinan for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 








DECISION AND ORDER ON APPLICATION FOR INTERIM RELIEF 






I 






In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 






1178 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 7A.D. 


et seg.) , the petitioner, Anderson Farms, Inc., attacks the validity of 
a limitation regulation effective November 15, 1948, issued under 
Order No. 87 regulating the handling of Irish potatoes grown in the 
State of Maine. Petitioner filed with the petition an application for 
interim relief asking that the limitation regulation be suspended 
pending the outcome of this proceeding. 

This is one of seven similar proceedings on the same subject. The 
background is related in the decision issued today in Jn re Admiral 
Potato Corporation, AMA Docket No. 87-1, and reference is made 
to that decision for a fuller explanation of the background and the 
nature of petitioner’s allegations of invalidity in the petition filed. 
An answer to the petition and the application for interim relief was 
filed by respondent. As part of the answer, there was filed an affidavit 
from Edward E. Gallahue, Marketing Specialist, Potato Division, 
Fruit and Vegetable Branch, Production and Marketing Administra- 
tion. This affidavit recites facts relating to the issuance of Order No. 
87 and the limitation regulation in issue and also declares that sus- 
pension of the regulation would inflict irreparable damages upon pro- 
ducers of Maine potatoes. 

A consolidated hearing upon the applications for interim relief in 
the seven proceedings was held before me in Washington, D. C., on 
December 15, 1948. The seven proceedings are: Jn re Admiral Potato 
Corporation, AMA Docket No. 87-1; Jn re Harry Brown & Son, 
AMA Docket No. 87-2; In re Caruso Fruit Distributors, Inc., AMA 
Docket No. 87-3; /n re Alton H. Willard, AMA Docket No. 87-4; Jn 
re J. Bertrand Kelley, AMA Docket No. 87-5; In re Frederick H. 
Philbrick, AMA Docket No. 87-6; and Jn re Anderson Farms, Inc., 
AMA Docket No. 87-7. The petitioner was represented by Kurland 
and Wolfson, New York, New York, and respondent by Frank E. Cal- 
linan, Office of the Solicitor, United States Department of Agricul- 
ture. At the hearing, an affidavit from Warren L. Anderson was sub- 
mitted on behalf of petitioner in this proceeding. Affidavits were also 
submitted in connection with some of the other proceedings and Alton 
H. Willard, petitioner in AMA Docket No. 87-4, testified as to his own 
situation and gave some general testimony that has been taken into 
consideration as to all seven proceedings. Respondent presented testi- 
mony from Edward E. Gallahue and William E. Haley and introduced 
several exhibits. 

According to the affidavit of Warren L. Anderson, the petitioner’s 
stock of potatoes on November 15, 1948, was approximately 46,000 
barrels of U. S. Grade 1, Size A, or better, that of 8 carloads of pota- 
toes, conforming to the regulation, shipped by it since November 15, 
1948 (during which period 20 carloads would have been shipped, 
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except for the regulation), the “shrinkage,” that is the potatoes under 
914 inches and over 4 inches, has been between 25 and 28 percent, that 
because of the regulation the 25 to 28 percent of petitioner’s potatoes 
which could not be shipped to usual markets must be stored or de- 
stroyed, that storage involves costs and space, that conformance with 
the order involves additional handling charges, that there is no market 
for the disqualified potatoes and that the petitioner’s business is badly 
affected, because it cannot meet prices of out-of-state handlers not 
similarly limited. The affidavit further refers to the inability of the 
petitioner to comply with outstanding contracts to deliver 28,000 
barrels of potatoes outside the state, to the alternative of either sub- 
jecting itself to damage for breach of contract or of making delivery 
of potatoes of greater value than those contracted for, and sets out a 
loss of $5,000, already incurred in buying back contracts, and future 
similar losses. The affidavit represents also that at the time contracts 
were made the petitioner did not expect any regulation that would 
restrict shipments of good quality U. S. Grade 1, Size A, potatoes. 
Included in the respondent’s evidence is a Federal-State inspection 
certificate covering inspection of a substantial portion of petitioner’s 
potatoes in storage at Caribou, Maine. The inspection made from 
accessible parts of a number of bins, the top 18 inches, showed an 
average of about 86 percent potatoes from 214 to 4 inches in diameter, 
10 percent from 1% to 214 inches, 1 percent. under 1% inches and 
3 percent over 4 inches, with 8 percent U. S. No. 2 and 10 percent culls. 


II 


The issues raised in this proceeding are the same as those discussed 
in the decision entered today in Jn re Admiral Potato Corporation, 
AMA Docket No. 87-1. The “shrinkage” claimed by petitioner to be 
due to the limitation regulation is patently extravagant in view of 
(1) the tolerance of 5 percent on undersize and 15 percent on oversize 
potatoes under the United States Standards and (2) the approximate 
averages of 10 percent culls and 8 percent U. S. No. 2 indicated by the 
inspection certificate described above, which petitioner would have 
to take care of regardless of the limitation regulation since petitioner’s 
sales contracts are claimed to be U. S. No. 1, Size A, which call for a 
minimum of 60 percent of the potatoes with minimum diameter of 214 
inches. That petitioner does not find the burden of the regulation 
intolerably oppressive seems indicated by respondent’s evidence that 
petitioner shipped two truckloads and petitioner’s statement that he 
shipped 8 carloads under the regulation up to December 15. Presum- 
ably, these are some of the potatoes involved here. For these and the 
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reasons given in the Admiral decision, pertinent here also, the applica- 
tion for interim relief is dismissed. 


(A. D. 1944) 


Buck Dyer v. Fort Smitru Stocxyarps Company. P&S Doc. No. 1803. 
Decided December 6, 1948. 


Reparation—Failure to Use Reasonable Care in Handling of Livestock—Evi- 
dence—Burden of Proof—Dismissal of Claim based Upon Shrinkage and 
Handling Charges 


Where complaint alleged that respondent accepted complainant’s livestock with 
definite instructions to pen his large bulls separately from the small bulls 
and steer but respondent failed in his duty to carry out his instructions so 
that the death of complainant’s steer resulted from injuries received by 
being penned with the large bulls, it is held, that complainant should be 
awarded reparation for the loss of the steer, but since he failed to sustain 
by a preponderance of the evidence the allegations in his complaint as to 
shrinkage of a number of bulls resulting from being penned together con- 
trary to his instructions and that he is entitled to reimburesement of 
handling charges, the claim based upon shrinkage, as well as the claim based 
upon handling charges shall be dismissed.* 


. Buck Dyer, of Muldrow, Oklahoma, per se. Mr. J. 8. Dailey, of Daily and 
Woods, Fort Smith, Arkansas, for respondent. Mr. Sirney D. Williams, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed. 181 et seg.). The proceeding 
which was instituted by a complaint filed by Buck Dyer, Muldrow, 
Oklahoma, on October 15, 1947, involves a claim against the Fort 
Smith Stockyards Company, West Fort Smith, Oklahoma, in the 
total amount of $241.00. 

The complaint alleged that on July 22, 1947, trucker Perry Robin- 
son delivered sixteen bulls and one steer belonging to the complainant 
to respondent’s stockyard with instructions to the effect that the ani- 
mals were to be fed and watered and the small bulls and the steer 
penned separately from the large bulls; that the animals were penned 
separately by the respondent as instructed but before noon on July 
23, 1947, the respondent moved the animals into one pen; that when 
complainant arrived at the stockyard late in the afternoon on July 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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93, 1947, he found that the bulls were chasing the steer and that the 
steer “was extremely hot and tired”. The complaint also alleged that 
the steer was stiff and not in condition to sell on the morning of July 
24, 1947, and that it was dead on July 25, 1947; that the death of the 
steer was caused by injuries resulting from the penning with the large 
bulls and that the bulls were caused to shrink. The amount of the 
claim, $241.00, is made up of three items, $151.00 representing the 
cost of the steer, $80.00 representing shrinkage on the sixteen bulls, 
and $10.00 representing handling charges. 

In its answer the respondent admitted that the animals were penned 
separately upon delivery and that before noon on July 23, 1947, they 
were moved into one large pen. In its answer the respondent denied 
each and every other allegation of the complaint and specifically 
denied that the death of the steer or the shrinkage of the bulls was 
caused or resulted from the penning of all of the animals together. 

An oral hearing was held in the matter at Fort Smith, Arkansas, 
on February 25, 1948, before Sidney D. Williams, Examiner. The 
complainant appeared without counsel and the respondent appeared 
by J.S. Dailey, Attorney at Law, and its manager, Mr. Ed. Pevehouse. 


FINDINGS OF FACT 


1. The complainant, Buck Dyer, is an individual whose address is 
Muldrow, Oklahoma. 


2. The respondent, the Fort Smith Stockyards Company, West 
Fort Smith, Oklahoma, is a corporation which operates the Fort 
Smith Stockyards which at all times mentioned herein was posted by 
the Secretary of Agriculture as a stockyard within the meaning of that 
word as it is used in the act. 

3. On July 23, 1947, Perry Robinson, a trucker, delivered sixteen 
bulls and one steer belonging to the complainant to the respondent 
with instructions to (1) feed and water them, (2) pen the nine small 
bulls and the steer separately from the seven large bulls, and (3) 
hold the livestock until complainant arrived at the stockyards some 
time during the day of July 23, 1947. 

4. The respondent accepted the livestock subject to complainant’s 
instructions and penned the nine small bulls and the steer separately 
from the seven large bulls. At twelve o’clock noon on July 23, 1947, 
the respondent moved the livestock and penned the livestock together 
in one pen. 

5. The livestock were penned together from twelve o’clock noon 
until shortly after five o’clock p. m. on July 23, 1947, and, during this 
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period of time, the large bulls rode and chased the small bulls and the 
steer. 

6. On the morning of July 24, 1947, the steer was stiff, and it was 
dead on the morning of July 25, 1947. 

7. The death of the steer was caused by injuries received from be- 
ing ridden by the large bulls. 

8. The complainant paid $151.00 for the steer. 

9. The complaint was filed on October 15, 1947, which was within 
ninety days after the alleged cause of action accrued. 


CONCLUSIONS 


The decisive question here is whether the respondent failed to per- 
form any duty required of him, and, if so, whether this failure caused 
damage to the complainant. Section 201.75 of the regulations requires 
each stockyard owner and registrant to exercise reasonable care in the 
handling of livestock to prevent shrinkage, injury, death, or other 
avoidable loss. From the testimony adduced at the hearing, we are 
compelled to conclude that the respondent acted in violation of the 
act by failing to use reasonable care in the handling of the complain- 
ant’s livestock, and that the complainant is entitled to an award of 
reparation in the sum of $151.00, representing the cost of the steer to 
the complainant. 

The respondent accepted the complainant’s livestock under instruc- 
tions to pen the seven large bulls separately from the nine small bulls 
and the steer. The complainant gave such instructions for the reason 
that he knew that the larger bulls might injure or cripple the smaller 
bulls or the steer. The respondent moved the livestock from the rail- 
road pens and, contrary to the complainant’s instructions, penned the 
livestock together from twelve o’clock noon to shortly after five 
o’clock p. m. on July 23, 1947, at which time the complainant arrived 
at the stockyards and immediately penned his livestock separately 
as he had previously instructed the respondent. The respondent 
clearly violated the complainant’s instructions, knowing that the larger 
bulls might cause injury to the smaller bulls and the steer. The 
record demonstrates that there is no merit to the defense that the 
respondent accepted the cattle on the understanding complainant 
would arrive early on the morning of July 23, 1947, for the purpose 
of taking charge of his livestock, that complainant failed to do so; 
and that, therefore, the respondent was justified in removing the live- 
stock from the railroad pens at noon on said date and placing them 
in the only available pen belonging to the respondent which was not 
already in use. Perry Robinson, complainant’s trucker, testified that 








uc- 
1s 
on 
ler 








1183 





7 A.D. BUCK DYER VU. FORT SMITH STOCKYARDS COMPANY 






he advised J. W. Young, the respondent’s nightman, that the com- 
plainant would arrive at the stockyards sometime during the day 
of July 23, 1947. J. W. Young testified that the trucker advised 
him that the complainant “would be in after awhile.” There is no 
substantial conflict in their testimony on this point, and obviously 
the record will not support a finding that the respondent accepted 
the livestock with the understanding that complainant would arrive 
and take charge of them by noon on July 23, 1947. The record does 
not show that complainant’s trucker was advised that the respondent’s 
stockyards were full, that the respondent could not accept and care 
for the livestock unless the complainant would agree to take charge 
of them by noon, and that the trucker delivered the complainant’s 
livestock to the respondent with such an understanding. Having 
accepted the livestock with definite instructions to pen the large bulls 
separately from the small bulls and the steer, it was the duty of 
the respondent to carry out his instructions and, failing to do so, 
the respondent is liable for any damages resulting from such failure. 

All of the circumstances indicate, and it is so concluded, that the 
death of the steer was attributable to injuries received from being 
penned with the large bulls. ‘The steer cost the complainant $151.00, 
and the complainant should be awarded that sum as reparation for 
the loss of the steer. The burden of proof rests upon the complainant 
to show by a preponderance of the evidence that shrinkage of the 
sixteen bulls resulted from being penned together contrary to his 
instructions and that he is entitled to reimbursement of handling 
charges. Complainant has failed to meet this burden and, therefore, 
the claim based upon shrinkage, as well as the claim based upon 
handling charges, must be disallowed. 































ORDER 









The respondent, Fort Smith Stockyards Company, West Fort 
Smith, Oklahoma, shall pay to the complainant, Buck Dyer, Mul- 
drow, Oklahoma, within thirty days from the date hereof, the sum 
of $151.00 as reparation, with interest thereon at the rate of five 
percent per annum from July 25, 1947, until paid. 

A copy hereof shall be served upon each of the parties by registered 
mail or in person. 
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(A. D. 1945) 


In re Marxer AGENCIES AT THE S1oux Crty Stock Yarps, Sioux City, 
Iowa. P&S Doc. No. 308. Decided December 10, 1948. 


Interim Modification of Rates and Charges Pending Final Determination 


Upon motion of respondents, the rates and charges recommended by the Live- 
stock Branch in its proposed findings of fact, conclusions and order, filed 
after an oral hearing in this proceeding, are ordered into effect pending a 
final determination of respondents’ petition for a permanent modification of 
their rates and charges, and, for good cause shown, this order shall become 
effective in less than 30 days, namely, on the 11th day after service on the 

* respondents. 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland and Sellers, Washington, D. C., for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER FOR INTERIM RATES 


In this rate proceeding under the Packers and Stockyards Act, 1921 
(7U.S.C. 181 e¢ seg.) , respondents filed a petition on October 31, 1947, 
for general modification of rate orders then effective. Notice of the 
petition was published in the Federal Register on November 14, 1947 


(12 F. R. 7603). No interested person asked to be heard. Asa result 
of the petition and an answer by the Livestock Branch, Production 
and Marketing Administration, a consent order was issued on Decem- 
ber 1, 1947, 6 A. D. 1139, granting the petition for modification in part 
by authorizing an interim schedule of rates proposed by the Livestock 
Branch. In consenting to this temporary schedule, respondents 
reserved the right to petition for further interim relief. 

A supplemental answer to the petition for modification filed by the 
Livestock Branch on January 15, 1948, recommended a hearing with 
respect to any further modification of existing rate orders as requested 
in respondents’ petition. An extensive hearing was held in Sioux 
City, Iowa, in April and May 1948. Following the hearing, the 
parties submitted suggested findings of fact, conclusions and order. 
A tentative decision in the form of an examiner’s report was issued on 
November 2, 1948. Upon motion of respondents, the time for filing 
exceptions to the tentative decision was extended to January 1, 1949. 
In its suggested findings of fact, etc., the Livestock Branch, Produc- 
tion and Marketing Administration, proposed a schedule of rates 
higher than those now in effect but lower than the rates sought by 
respondents. Respondents have asked by motion that the proposed 
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schedules be allowed immediately as interim relief. The Livestock 
Branch filed an answer to the motion. 


Under the circumstances presented, I think respondents’ motion 
should be granted. Respondents expressly reserved a right at least 
to ask for further temporary relief pending the outcome of the hearing 
which would result in so-called “permanent” rates. It is apparently 
conceded that some increase in rates should be allowed, but the out- 
come of the hearing will not be known for some time due to the filing 
of exceptions and the necessity for argument and consideration of the 
entire record. Respondents are authorized, therefore, to put into 
effect the schedule set out below. Of course this is merely a tempo- 
rary and interim order subject to the same conditions as the consent 
order of December 1, 1947, and will be replaced by the final order to 
be issued. It is not made after consideration of the hearing record 
but is in the nature of a consent order for temporary rates. 

In view of the foregoing, respondents, pending final determination 
of their application for a permanent modification of their rates and 
charges, are authorized to put into effect a schedule of rates and 
charges corresponding to the rates and charges authorized by the order 
of December 1, 1947, except that the definitions and selling charges 
shall be as follows: 


Definitions 


A Consignment: For the purpose of assessing selling charges, is all the livestock 
of one species (cattle, calves, and bulls to be considered as separate species) 
belonging to one owner and delivered to one market agency to be offered 
for sale, during the trading hours of one day. 

A Purchase Order: For the purpose of assessing buying charges, is all the 
livestock of one species (cattle, calves, and bulls to be considered as sepa- 
rate species) bought at any time but shipped to, or delivered to, one person 
on one market day. 

A Draft: Is all those animals in one consignment weighed as a single sale or 
purchase classification. 

A Person: Is an individual, a partnership, a corporation, and/or association 
of any such acting as a unit. 

Calves: Are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is 400 pounds or under. 

Cattle: Are animals of the bovine species, weighed in drafts, the average weight 
of the animals in which is over 400 pounds. 

Bulls: Are uncastrated male animals of the bovine species, weighed in drafts, 

the average weight of the animals in which is over 800 pounds. 


821130—49——-4 
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SECTION A 


Selling Charges 
Cattle: Per head 
Consignments of one head and one head only 
Consignments of more than one head: 
First 15 head in each consignment 
Each head over 15 head in each consignment 
The maximum charge on a consignment of cattle arriving by rail and be- 
longing to one owner shall not exceed an amount equal to $28 multiplied by the 
number of cars in which the consignment arrives at market. 
Calves; 
Consignments of one head and one head only 
Consignments of more than one head: 
First 15 head in each consignment 
Hach head over 15 head in each consignment 
The maximum charge on a consignment of calves arriving by rail and belonging 
to one owner shall not exceed an amount equal to $28 multiplied by the number 
of single deck cars in which the consignment arrives plus $33 multiplied by the 
number of double deck cars in which the consignment arrives. 
Bulls: Per head 
Irrespective of mode of arrival 


SECTION B 


Selling Charges 


Hogs (irrespective of mode of arrival) : Per head 
Consignments of one head and one head only 
Consignments of more than one head: 
First 10 head in each consignment 
Next 15 head in each consignment 
Each head over 25 head in each consignment 


SECTION C 


Selling Charges 
Sheep: 
Consignments of one head and one head only 
Consignments of more than one head: 
First 10 head in each 250 head in each consignment 
Next 20 head in each 250 head in each consignment. 
Next 30 head in each 250 head in each consignment 
Next 40 head in each 250 head in each consignment 
Next 150 head in each 250 head in each consignment 
The maximum charge on any consignment of sheep arriving by rail and 
belonging to one owner shall not exceed an amount equal to $20 multiplied by 
the number of single deck cars in which the consignment arrives plus $27 multi- 
plied by the number of double deck cars in which the consignment arrives, 
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Respondents shall continue to file the quarterly reports required by 
previous orders in the proceeding. 

The respondents, who must prepare for and be ready to comply with 
this order on its effective date, have requested that it become effective 
at the earliest possible time. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not be effective in less than five 
days after the date thereof and that no changes shall be made in rates 
and charges except after ten days’ notice to the public by the person 
making the change, unless the Secretary of Agriculture, for good 
cause, allows the change on less notice. Any undue delay in making 
the order effective may adversely affect marketing facilities. Ac- 
cordingly, a good cause is found for making this order effective in 
less than 30 days. Therefore, this order shall become effective on the 
11th day after the service upon the respondents or their attorney. 
Copies hereof shall be served by registered mail or in person. 


(A. D. 1946) 


In re Joun C. Brown, D/B/A Farmers NAtTIonAL Livestock CommMis- 
sion Company and Joun C. Brown anp Howarp MiILxer, Part- 
NERS, D/B/A FARMERS NATIONAL LivestocK COMMISSION COMPANY, 
P&S Doc. No. 1816. Decided December 17, 1948. 


Cease and Desist—Violations of Act—Suspension of Registration 


Respondents, J. C. B., doing business as F. N. L. C. Co., and J. C. B. and H. M., 
partners, doing business as F. N. L. C. Co., individually and as partners, are 
ordered, in this disciplinary proceeding under the act, to cease and desist from 
the following violations of the act: (1) failing to establish and enforce just, 
reasonable and nondiscriminatory regulations and practices in respect to 
the furnishing of stockyard services; (2) engaging in or using any unfair, 
unjustly discriminatory practice or device in connection with their specified 
activities in buying or selling on a commission basis or otherwise, of live- 
stock ; (3) failing to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in their business; (4) failing 
to furnish to the owners a true written account of the sale of all livestock 
consigned to them for sale on a commission basis; (5) selling livestock to 
any person in whose business they have a pecuniary interest without show- 
ing such fact on accounts of sale rendered to consignors of livestock; (6) 
failing to offer all livestock consigned to them for sale on a commission 
basis on the open market; failing to pay prices higher than the highest 
available bids received on livestock taken by them into their own account; 
and failing to remit to consignors any additional price received when live- 
stock is resold on the same day at prices higher than those remitted to the 
owners; (7) selling to officers, agents or employees of the firm any livestock 
consigned to respondents for sale; and (8) using any of the unfair, unjustly 
discriminatory and deceptive practices as set out herein. And because of 





1188 PACKERS AND STOCKYARDS ACT, 1921 7 A.D. 


such violations by respondents their registrations as a market agency and 
dealer are suspended for a period of four months beginning on the effective 
date of this order.* 

Mr. Jerome 8. Ducrest for complainant, Mr. G. F. Waggoner, of Wagoner, 
Oklahoma, for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 1940 ed., 181 e¢ seg.), initiated by a 
complaint filed on July 12, 1948, by the Director of the Livestock 
Branch, Production and Marketing Administration, against John C. 
Brown, an individual, doing business as the Farmers National Live- 
stock Commission Company, (hereinafter referred to as the indi- 
vidual respondent), and John C. Brown and Howard Miller, partners, 
doing business as the Farmers National Livestock Commission Com- 
pany, (hereinafter referred to as the partnership respondents). The 
Complaint charges that the respondents were registered under the 
act as a market agency engaged in the business of buying and selling 
livestock on a commission basis at the Muskogee Stock Yards, Musko- 
gee, Oklahoma, a posted stockyard subject to the act (hereinafter re- 
ferred to as the stockyard), and as dealers buying and selling livestock 
at the stockyard on their own account. The complaint further charges 
that the respondents wilfully violated the act and the regulations is- 
sued pursuant thereto in that at various times they sold livestock con- 
signed to them for sale on a commission basis to a trading partnership 
composed of said respondents and Charles Jernigan and failed to 
disclose in the written accounts rendered to the consignors of such 
livestock that said respondents had a pecuniary interest in the business 
to which such livestock was sold and failed to show on the accounts of 
sale the full, true and correct name of the purchaser of the livestock ; 
failed to transmit or deliver to consignors of livestock accounts of 
sale which showed the true name of the person to whom the livestock 
consigned for sale had been sold; and sold livestock consigned to 
them for sale on a commission basis to one of the partnership re- 
spondents. The complaint further alleges that the individual re- 
spondent in wilful violation of the act and the regulations purchased 
livestock consigned to him for sale on a commission basis and resold 
such livestock on the same date without remitting the additional 
price to the consignor; sold livestock consigned to him for sale on a 
commission basis to a trading partnership composed of said respond- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ent, Howard Miller, an employee of the respondent, and Charles 
Jernigan, and failed to disclose in the written accounts rendered to 
the consignors of such livestock that said respondent and Howard 
Miller had a pecuniary interest in the said trading partnership to 
which the livestock was sold and failed to show on the accounts of 
sale the full, true and correct name of the purchaser of such livestock; 
and failed to comply with the terms of a stipulation entered into 
with the Livestock Branch on December 10, 1945. 

The respondents filed an answer which denied most of the allegations 
charged in the complaint and attempted to justify and explain those 
which were not specifically denied. 

A hearing was held in Muskogee, Oklahoma, on November 5, 1948, 
before John J. Curry, an Examiner of the Office of Hearing Ex- 
aminers. Immediately preceding such hearing, G. F. Waggoner, who 
appeared on behalf of the respondents, informed Jerome S. Ducrest, 
Attorney, Office of the Solicitor, who appeared on behalf of the Live- 
stock Branch, Production and Marketing Administration, that the 
said respondents had no defense to the charges contained in the Order 
of Inquiry and that they were willing to enter into a stipulation where- 
by they admitted the material allegations contained in such Order of 
Inquiry, agreed to the issuance of an order to cease and desist from 
continuing the violations of the act and the regulations charged 
therein and agreed to the suspension of their registrations, as a mar- 
ket agency and as dealers, for a period of four months. Accordingly, 
after the hearing was opened, and after Jerome S. Ducrest and G. F. 
Waggoner had noted in the record their official appearances for the 
Livestock Branch and the respondents, respectively, it was stipulated 
on the record that the respondents admitted the material allegations 
of facts contained in the Order of Inquiry, agreed to the issuance of 
an order to cease and desist from continuing the violations of the act 
and the regulations charged in such Order of Inquiry and agreed to 
the suspension of their registrations, as a market agency and as deal- 
ers, for a period of four months. No further testimony or evidence 
was presented. 


FINDINGS OF FACT 


1. The Muskogee Stock Yards, Muskogee, Oklahoma, was at all 
times material herein a posted stockyard under the provisions of the 
act. 

2. John C. Brown registered on March 3, 1941, with the Secretary 
of Agriculture as a market agency engaged in the business of buying 
and selling livestock on a commission basis at the stockyards and as a 
dealer buying and selling livestock at the stockyards for his own 
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account, and at the times of the transactions of the said respondent 
hereinafter referred to was so registered; and John C. Brown and 
Howard Miller, partners, registered on Januay 16, 1947, with the 
Secretary of Agriculture as a market agency engaged in the business 
of buying and selling livestock on a commission basis at the stock- 
yards and as a dealer buying and selling livestock at the stockyards 
for their own account, and at the times of the transactions of the said 
respondents hereinafter referred to were so registered. 

3. John C. Brown, at various times during the year 1946 and during 
the period from January 1 to January 13, 1947, sold at the stockyards 
livestock consigned to him for sale on a commission basis to an account 
maintained in respondent’s records under the title “FAR NAT 1”, 
the net profit or loss from which account was divided equally between 
said respondent, Howard Miller, an employee of said respondent, and 
Charles Jernigan, and failed to disclose in the written accounts ren- 
dered to the consignors of such livestock that said respondent and an 
employee had a pecuniary interest in the business to which such live- 
stock was sold and failed to show on the accounts of sale the full, 
true and correct name of the purchaser of such livestock. 

4. John C. Brown and Howard Miller, partners, at various times 
during the period from January 13 to July 31, 1947, sold at the stock- 
yard livestock consigned to them for sale on a commission basis to 
an account maintained in respondents’ records under the title “FAR 
NAT 1”, the net profit or loss from which account was divided equally 
between said respondents and Charles Jernigan, and failed to disclose 
in the written accounts rendered to the consignors of such livestock 
that said respondents had a pecuniary interest in the business to which 
such livestock was sold and failed to show on the accounts of sale the 
full, true and correct names of the purchasers of such livestock. 

5. John C. Brown, at various times during 1946 and during the 
period from January 1 to January 13, 1947, sold at the stockyard live- 
stock consigned to him for sale on a commission basis and issued ac- 
counts of sale to the consignors concerned which did not show the true 
names of the persons to whom the livestock consigned for sale had 
been sold. 

6. John C. Brown and Howard Miller, partners, at various times 
during the period from January 13 to July 31, 1947, sold at the stock- 
yard livestock consigned to them for sale on a commission basis and 
issued accounts of sale to the consignors concerned which did not 
show the true names of the persons to whom the livestock consigned 
for sale had been sold. 

7. John C. Brown and Howard Miller, partners at various times 
during the period from January 16 to June 3, 1947, sold at the stock- 





1A. D. FARMERS NATIONAL LIVESTOCK COMMISSION COMPANY 119] 


yard livestock consigned to them for sale on a commission basis to 
one of the partnership respondents. 

8. John C. Brown, on or about January 13, 1947, purchased at the 
stockyard one calf out of a consignment of livestock consigned to him 
for sale on a commission basis and on the same date said respondent re- 
sold the calf at a higher price without remitting such additional price 
to the consignor and failed to show on the account of sale rendered 
to said consignor the full, true and correct name of the purchaser of 
such livestock. 

9. John C. Brown, on December 10, 1945, entered into a stipulation 
with the Livestock Branch in which he admitted violating the act 
and the regulations issued pursuant thereto during the year 1945 
by selling livestock consigned to him for sale on a commission basis 
to his employees, to a partnership of which he was a member and to 
a non-registered dealer; failing to show the true names of purchasers 
of livestock consigned for sale on a commission basis in the accounts 
of sale issued to the consignors; and clearing the trading operations 
of a non-registered dealer at the stockyard without having registered 
with the Department to cover the furnishing of such clearing services. 

The respondents were notified on several occasions that they were 
violating the Act and regulations and were put on notice that formal 
action would be taken against them if they persisted in the violations. 
John C. Brown was notified in writing by the Livestock Branch on 
February 11, February 21, and April 18, 1947, that he was not comply- 
ing with the stipulation which he had entered into with the Livestock 
Branch of the Department of Agriculture on December 10, 1945, and 
the said John C. Brown and Howard Miller were warned repeatedly 
by representatives of the Livestock Branch during 1947 that they 
were violating the Act and the regulations and that the continuance 
of such violations would result in the institution of formal proceedings 
against them. Notwithstanding such warnings the respondents con- 
tinued such violations. 

The respondents at the hearing held in Muskogee, Oklahoma, on 
November 5, 1948, admitted the wilful violations of the Act and the 
regulations alleged in the order of inquiry issued on July 12, 1948, 
and consented to the issuance of an order requiring them to cease and 
desist such violations and suspending their registrations for a period 


of four months. 
CONCLUSIONS 


The sales made by John C. Brown of livestock consigned to him for 
sale on a commission basis to a trading partnership in which he and 
one of his employees had a pecuniary interest; his failure to disclose 
in the written accounts rendered to the consignors of such livestock 
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the pecuniary interest in the purchaser and to show on the accounts 
of sale the full, true and correct name of the purchaser of such live- 
stock; the issuance of accounts of sales by the individual respondent 
to consignors of livestock which did not show the true name of the 
persons to whom the livestock consigned had been sold; and the resale 
of livestock at a higher price on the same day such livestock was taken 
into his own account out of a consignment without remitting the addi- 
tional price received for such livestock to the consignor constituted 
violations of Sections 307, 312 (a) and 401 of the Act and Sections 
201.43, 201.47, 201.59 and 201.60 of the regulations. The sale by the 
partnership respondents, John C. Brown and Howard Miller, of live- 
stock consigned to them for sale on a commission basis to a trading 
partnership composed of said respondents and a third party and their 
failure to disclose in the written accounts rendered to the consignors 
of such livestock that they had a pecuniary interest in the business to 
which such livestock was sold and to show on the accounts of sales 
the full, true and correct name of the purchaser of the livestock; the 
issuance by the partnership respondents of accounts of sales to con- 
signors of livestock which did not show the true name of the person 
to whom the livestock had been sold and the sale by the partnership 
respondents of consigned livestock to one of the partnership respond- 
ents constituted violations of Sections 307, 312 (a) and 401 of the Act 
and Sections 201.43, 201.47 and 201.60 of the regulations. Notwith- 
standing the stipulation between John C. Brown and the Livestock 
Branch, the terms of which were familiar to Howard Miller, and 
repeated warnings to the respondents that they were violating the 
Act and the regulations, they continued such violations over an ex- 
tended period of time. Accordingly, a cease and desist order should 
be issued in accordance with the terms of Sections 310 (b) and 312 (b) 
of the Act and the respondents’ registrations should be suspended for 
a period of four months. 


ORDER 


John C. Brown, doing business as Farmers National Livestock 
Commission Company, and John C. Brown and Howard Miller, part- 
ners, doing business as Farmers National Livestock Commission 
Company, individually and as partners, shall cease and desist from the 
following: 

1. Failing to establish, observe and enforce just, reasonable and 
nondiscriminatory regulations and practices in respect to the furnish- 
ing of stockyard services. 
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2. Engaging in or using any unfair, unjustly discriminatory prac- 
tice or device in connection with receiving, marketing, buying or 
selling on a commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing or handling in commerce at a stockyard, 
of livestock. 

3. Failing to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in their business. 

4. Failing to furnish to the owner or his duly authorized agent 
a true written account of the sale of all livestock consigned to re- 
spondents for sale on commission, showing, among such other infor- 
mation as may be necessary to complete the account the actual name 
of the purchaser of the livestock. 

5. Selling livestock consigned to them for sale on a commission 
basis to any person or persons in whose business they may have a 
pecuniary interest without showing such information on accounts of 
sales rendered to consignors of the livestock. 

6. Failing to offer all livestock consigned to the respondents for 
sale on a commission basis on the open market, in the customary 
manner, prior to taking such livestock into their own account; failing 
to pay prices higher than the highest available bids received on live- 
stock taken by respondents into their own account; and failing to remit 
to consignors any additional price received in those instances in which 
the livestock weighed up is resold on the same day at prices higher 
than those remittted to the owners. 

7. Selling to officers, agents or employees of the firm any livestock 
consigned to respondents for sale on a commission basis. 

8. Using any of the unfair, unjustly discriminatory and deceptive 
practices as set out above; violating the Packers and Stockyards Act 
and the regulations promulgated pursuant thereto as set out above and 
from otherwise violating the Act and the regulations issued there- 
under. 

Respondents’ registrations as a market agency and dealer are sus- 
pended for a period of four months beginning on the effective date 
of this order. Copies hereof shall be served on the parties by regis- 
tered mail or in person. Except as to service, this order shall become 
effective on the tenth day after this date. 
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(A. D. 1947) 


In re Marker Acencres at Union Stock Yarps, Chicago, Illinois. 
P&S Doc. No. 402. Decided December 20, 1948. 


Authorization to Assess Charges for Resales as Requested in Respondents’ 
Amended Petition 


Since the parties are agreed and there is presently no objection to the action, the 
order of October 27, 1948 is amended authorizing respondents to assess the 
charges for resales requested in respondents’ amended petition and, for good 
cause found, this order shall become effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. H. R. Park, D. L. Swanson, and W. C. Condon, all of Chicago, 
Illinois, for respondents. Mr. Andrew Olson, of Chicago, Illinois, for Chicago 
Traders Live Stock Exchange. 


Decision by Thomas J. Flavin, Judicial Officer 
AMENDMENT OF SUPPLEMENTAL ORDER 


On October 27, 1948, an order was issued in this proceeding author- 
izing the respondents to file new tariffs embodying the rates and 
charges set out in the Notice of Petition for Modification of Temporary 
Rates published in the Federal Register on October 12, 1948 (13 F. R. 
5952), except the charges for resales appearing in Section F of the 
tariff which is a part of the petition. Except with respect to the 
charges for resales, the order authorized all of the increases requested 
in the petition filed on September 28, 1948, referred to in the order. 
Action with respect to resale charges was deferred because of a tele- 
graphic protest by the Chicago Traders Live Stock Exchange filed on 
October 27, 1948. 

On December 8, 1948, the respondents filed an amendment to the 
petition filed on September 28, 1948. By this amendment respondents 
requested authority to substitute the following in lieu of the Section 
F which appears in the petition filed on September 28, 1948, notice 
of which was published in the Federal Register: 

“On live stock purchased on this market by registered traders or registered 
market agencies, and without having been removed from this market, resold for 
account of such purchaser, the commission shall be 75 cents per head on cattle 
(other than bulls 700 pounds or over), $1.00 per head on bulls 700 pounds or over, 
35 cents per head on calves, 24 cents per head on hogs (other than boars), 50 cents 
per head on boars, and 10 cents per head on sheep or goats, plus extra service 
charges provided in Section E.” 


On December 13, 1948, the Chicago Traders Live Stock Exchange 
filed a letter dated December 7, 1948, withdrawing the protest with 
respect to the resale charges “subject to the approval of the Depart- 
ment” of rates identical with those set out in respondents’ amended 
petition and quoted above. 

On December 16, 1948, the Livestock Branch filed an answer recom- 
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mending that an order be issued amending the order of October 27, 
1948, so as to authorize the rates for resale requested in respondents’ 
petition as amended. 

Inasmuch as the parties are agreed and there is now no objection 
to the action, the order of October 27, 1948, is amended so that the 
respondents shall be authorized to assess the charges for resales 
quoted above, requested in their petition as amended. 

The respondents who must prepare for and be ready to comply with 
this rule on its effective date have requested that it become effective 
at the earliest possible date. The rates with respect to resales author- 
ized by this rule are lower than the rates requested in the original 
petition, notice of which was published in the Federal Register on 
October 12, 1948. No protest, against the higher rates was filed, except 
that of the Chicago Traders Live Stock Exchange which has been 
withdrawn. The Packers and Stockyards Act requires that orders 
of this nature shall not be effective within less than five days and that 
no changes shall be made in rates or charges except after ten days’ 
notice to the public by the person making the charges unless the 
Secretary for good cause allows the change on less notice. Any undue 
delay in making this order effective may result in adversely affecting 
marketing facilities. Accordingly, good cause is found for making 
it effective in less than 30 days. 

This order shall become effective on the sixth day after its signature. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1948) 


Inve New Jersey Coop Company, Ino., et al. P&S Doc. Nos. 5538, 554, 
and 555. Decided December 27, 1948. 


Increase in Rates and Charges 


Since the parties are agreed the respondents’ request that they be authorized to 
increase the rental charge of 78 cents per coop to 85 cents per coop, granted, 
and, for good cause shown, this order shall become effective in less than 


30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Louis Deitel, of Hoboken, New Jersey, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
The respondents are now operating under an order issued Septem- 
ber 9, 1947 (7 A. D. 912), authorizing them to assess certain charges 
for rental of coops and continuing in effect in all other respects a 
previous order dated December 20, 1946 (5 A. D. 885). 
By a petition filed November 19, 1948, which was modified by a 
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letter filed on December 2, 1948, the respondents requested that they 
be authorized to permanently increase the rental charge from the 
current charge of 78 cents per coop to 85 cents per coop. 

Notice of this petition was published in the Federal Register on 
December 10, 1948 (13 F. R. 7672) and no objection to the action peti- 
tioned for has been filed. 

On December 27, 1948, the Livestock Branch filed an answer rec- 
ommending that the rate petitioned for be authorized for a period 
of 1 year. 

Inasmuch as the parties are agreed with respect to the propriety of 
the rate the respondents are authorized to file a new tariff and put 
into effect a charge of 85 cents per coop. The order of December 20, 
1946, supra, is continued in effect in all other respects to and including 
December 31, 1949. The respondent who must prepare for and be 
ready to comply with the rule on its effective date desires to have it 
become effective as quickly as possible and the current order expires 
on December 31, 1948. All interested persons have been afforded a 
period of 15 days within which to be heard upon the proposed rule. 
The Packers and Stockyards Act provides that orders of this nature 
shall not become effective in less than five days after the date thereof 
and that no changes shall be made in rates or charges except after ten 
days’ notice to the public by the persons making the charges unless 
the Secretary for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 
affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on January 1, 1949, and remain 
in effect to and including December 31, 1949, unless changed by further 
order prior to that date. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1949) 
In re SHANNON AND FarreLu. P&S Doc. No. 1779. Decided December 
28, 1948. 


Dismissal of Petition for Reconsideration 


Since respondents’ petition for reconsideration is not persuasive that there 
should be any additional argument in the proceeding or that any change 
should be made in the prior decision and order of October 21, 1948, it is held, 
that the petition should be dismissed, the stay order of October 29, 1948, 
vacated, and the prior order shall become effective 30 days after the date 
hereof.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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Mr. Elmer J. Scott for complainant. Mr. C. M. Murphy, of Pittsburgh, Penn- 
sylvania for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


A decision and order were entered in this disciplinary proceeding 
under the Packers and Stockyards Act, 1921 (7 U. S. C. 181 et seq.), 
on October 21, 1948 (7 A. D. 951), finding that respondents violated 
the act in numerous and serious respects and ordering a suspension of 
the registration of respondents for a period of six months. Respond- 
ents filed a petition for reconsideration on October 28, 1948, and, on 
October 29, 1948, an order was issued staying the effectiveness of the 
order of October 21, 1948, pending action upon the petition for recon- 
sideration. An answer to the petition for reconsideration was filed 
on November 8, 1948, by the Livestock Branch, Production and Market- 
ing Administration. 

The petition for reconsideration is not persuasive that there should 
be any additional arguments in the proceeding or that any change 
should be made in the decision and order of October 21, 1948. Conse- 
quently, the petition for reconsideration is dismissed, the stay order 
of October 29, 1948, is vacated, and the order issued on October 21, 
1948, shall become effective 30 days after the date hereof. 


(A. D. 1950) 


Steve Darr Company v. Tr-Pez Marxetine Agency. PACA Doc. 
No. 4799. Decided December 2, 1948. 


Failure to Deliver Produce in Accordance With Contract Terms—Evidence 
Showing Guarantee Against Disease in Tomatoes—Dismissal of Petition for 
Intervention 


Where complainant seeks loss sustained from breach of alleged guarantee against 
disease on arrival of tomatoes purchased from respondent and respondent 
alleges it acted as agent for third party who was allowed to intervene and 
file claim against complainant for unpaid purchase price, held, that the 
evidence establishes respondent contracted as a principal, the contract 
contained guarantee against disease, and a loss was sustained by com- 
plainant from diseased tomatoes, and, therefore, reparation should be awarded 
complainant against respondent for the loss sustained by the former and 
the intervenor’s petition should be dismissed.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EKd. 
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Principal and Agent—Undisclosed Principal—Liability of Agent—Subsequent 
Disclosure of Principal 


Where respondent, in selling tomatoes as principal to complainant, guaranteed 
the tomatoes against disease, respondent's liability for breach of the guar- 
antee is not altered because invoices disclosed third party as the real 
principal and seller.* 

Steve Dart Company, of Montreal, Canada, complainant pro se. Te-Pee Mar- 
keting Agency, of Kansas City, Missouri, respondent pro se. Mr. Alexander 
Golbus, of Chicago, Illinois, for Intervenor, Pacific Vegetable Co. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e¢ seq.). 
On June 12, 1947, Steve Dart Company of Montreal, Quebec, Canada, 
filed a formal complaint against Te-Pee Marketing Agency of Nogales, 
Arizona. Complainant alleges that on or about February 11, 1947, 
it contracted to purchase from respondent a carload of tomatoes grad- 
ing 85 percent U.S. No. 1, f. o. b. Culican, Sinaloa, Mexico, with the 
special agreement “Shipper guarantees this car free from field diseases 
on arrival Montreal” ; that the tomatoes received by complainant were 
diseased and decayed; and that complainant sustained a loss of $358.73. 
An award of reparation is requested for this loss. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respondent 
on August 23, 1947. A copy of the investigation report was served 
upon complainant on August 22, 1947. 

The answer to the formal complaint was received September 8, 1947, 
an extension of time for this purpose having been requested by re- 
spondent and granted. Respondent alleges that it is not a proper 
party respondent because it acted as an agent only for Pacific Vege- 
table Company in selling the carload of tomatoes through Mutual 
Brokers Montreal Limited to complainant, and that Pacific Vegetable 
Company invoiced complainant for the purchase price and diverted 
the shipment to complainant. Respondent states further that it acted 
in the “Nogales deal” in an agency capacity and written notice to that 
effect was served on all shippers at the beginning of the “deal.” 

Since the amount claimed does not exceed $500, the proceeding 
is handled under the shortened method of procedure provided for 
in the rules of practice (7 CFR, 1945 Supp., 47.20). The parties 
filed statements in the form of affidavits in support of their respective 
positions. 


*Reference to other points een in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—E 
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By letters dated December 20, 1947, and January 14, 1948, Pacific 
Vegetable Company, of Nogales, Arizona, petitioned for the right to 
intervene in this proceeding under §47.12 of the rules of practice, 
which provides that “At any time after the institution of a proceeding 
and before it has been submitted to the Secretary for final consider- 
ation, the Secretary or the Presiding Officer may, upon petition in 
writing and for good cause shown, permit any person to intervene 
therein.” It is stated in the petition that complainant knew respond- 
ent was acting as agent for the petitioner by reason of an invoice sent 
by petitioner to complainant after the transaction. Petitioner makes 
the further allegations that respondent sold the carload of tomatoes 
to complainant on the basis of 85 percent U. S. No. 1 grade, “F. O. B. 
Shipping Point Inspection and Acceptance at Nogales, Sonora, 
Mexico Final, No Warranties” ; that complainant received petitioner’s 
invoice reciting these terms and forwarded a check for the price; and 
that subsequently complainant stopped payment on the check. The 
right to file a counterclaim for the purchase price of $1,865 is requested. 

The presiding officer granted the petitioner leave to intervene and 
file a statement of facts. Pacific Vegetable Company (hereinafter 
called intervenor) then filed-a verified statement of facts and both 
respondent and complainant, having been served with copies, submit- 
ted statement in answer thereto. 


FINDINGS OF FACT 


1. Complainant, Steve Dart Co., is a corporation whose address is 
1665 Trudel Avenue, Montreal, Quebec, Canada. 

2. Respondent, Te-Pee Marketing Agency, is a partnership, com- 
posed of Theodore H. Pace and Thomas J. Passantino, Sr., whose 
address is Nogales, Arizona. At the time of the transaction involved 
herein, respondent was licensed under the act. Subsequent to this 
transaction, the Te-Pee Marketing Agency was incorporated and a 
license under the act was issued to the corporation. On March 3, 
1948, the directors of the corporation adopted a motion assuming 
liability, if any, of the partnership arising out of the present con- 
troversy with complainant. 

3. On February 11, 1947, Ted Pace, acting for respondent, con- 
tracted to sell complainant a carload of tomatoes, PFE 73990, con- 
taining 910 lugs which had been graded 85 percent U. S. No. 1 at 
Nogales, Mexico. Mutual Brokers Montreal Limited was the broker 
in the negotiations. The agreed terms were f. o. b. acceptance final, 
with a special warranty that the tomatoes would be free of field disease 
on arrival at Montreal, and the price was $2 per lug, plus 5 cents 
crossing charge, or a total of $1,865.50. 
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4, Car PFE 73990 moved from Mexico to Montreal, Quebec, Canada, 
where it arrived the night of February 20, 1947. The carrier unloaded 
the tomatoes into complainant’s ripening room in the Fruit Terminal 
Building. 

5. On February 21, 1947, the broker notified respondent by telegram 
as follows: 


“ARRIVED SHOWING SPOTS ALSO SOFT RIPE DART GETTING DUPJA 
{Government inspection] XVYPQ [PFE 73990.]” 

6. The tomatoes were inspected on February 21, 1947, by the Canada 
Department of Agriculture Fruit and Vegetable Division. The cer- 

tificate notes the following: 


“Maturity of tomatoes free from decay: 8% mature green, 11% turning \% 
colour, 50% ripe & firm (full red colour), 31% ripe & Soft. 

“Condition Decay average 21% (soft rot).” 

7. Two lugs of the tomatoes were forwarded to MacDonald College 
of McGill University where they were examined on February 25, 1947. 
John G. Coulson, Professor of Plant Pathology, reported that the 
tomatoes were affected with Alternaria Rot, a fungus which attacks 
the growing crop, as follows: 





| 


Green Turning Ripe 





Total Decay Total Decay Total Decay 


Percent | Percent | Percent | Percent | Percent | Percent 
ar ee 31 40 49 87 20 
NE aici sciwanigudliniwiacmanbamesier 77 89 16 100 7 100 


8. Complainant did not pay respondent the purchase price for the 
carload of tomatoes. 

9. During the period February 21 to February 24, 1947, complainant 
sold the tomatoes, with the exception of 161 lugs dumped and 2 lugs 
sent to the College, for a total of $894.50. An account sales forwarded 
to respondent shows that $115.80 was recovered from the carrier for 
breakage with respect to 89 lugs. Deductions were: freight $904.37, 
duty and entry charges $448.66, terminal charge $6, inspection $5 and 
laboratory analysis $5, a total of $1,369.03. The net loss shown was 
$358.73, the difference between the proceeds of $1,010.30 and the ex- 
penses of $1,369.03. 

10. The informal complaint was received March 27, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The formal complaint in this proceeding alleges that respondent was 
the seller in the transaction of February 11, 1947. In support of this 
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position complainant submitted the affidavit of Albert O. Norman, 
manager of Mutual Brokers Montreal Limited, who states that the 
tomatoes were purchased from respondent as the seller, after telephone 
and telegraphic communications with Ted Pace of respondent on 
February 11, 1947, and at no time was intervenor mentioned. The 
confirmation of sale issued by the broker lists respondent as the seller. 
The telegrams exchanged between the broker and respondent on 
February 11, 1947, do not contain any reference to intervenor. While 
respondent alleges in its answer that notice was given to “shippers” 
that it would act as an agent in the “Nogales deal”, respondent intro- 
duced no evidence whatever to show that such information was given 
to complainant or the broker prior to or during the negotiations involv- 
ing the transaction here. 

Respondent and intervenor rely upon the invoice sent by intervenor 
to complainant which is dated February 11, 1947, and states “Sold 
Through Mr. Ted Pace.” According to complainant, however, this 
invoice was not received until February 14, 1947. In Descalzi v. North 
American Fruit Exchange, 96 Pa. Sup. Ct. 293 (1929), it was said that 
“If when the orders were placed and the contract was made defendant 
did not disclose that it was acting as agent only for different sellers, but 
contracted as a principal in the transaction, the status would not be 
changed by the fact that later when the drafts were lifted and paid, 
the invoices disclosed other principals as sellers of the fruit.” 

More serious is the fact that complainant forwarded a check for the 
purchase price to intervenor upon receipt of the invoice. In view of 
the statements by complainant and the broker that intervenor was 
up to that time unknown in the transaction, payment would seem to 
indicate some previous knowledge on the part of complainant that 
intervenor had an interest in the transaction. In its opening state- 
ment of facts, complainant gives the following explanation : “That the 
procedure of buying produce from certain parties and being invoiced 
by a third party not related to the transaction is a common one by rea- 
son of the fact that due to financial reason or otherwise the seller 
assigns his interest in the transaction for a consideration or otherwise.” 
While this explanation is not totally satisfactory, there is nothing to 
refute its accuracy. On the basis of the statement of the broker and 
the documentary evidence it appears that the broker dealt with re- 
spondent, as principal, in negotiating the contract. It is concluded, 
therefore, that respondent is a proper party to this proceeding. 

The principal issue in this proceeding relates to the terms of the 
contract as agreed to by the broker and Mr. Ted Pace of respondent. 
Complainant contends that the contract was “F. o. b. Shipping Point 
Acceptance Final” with the special agreement “Shipper guarantees this 
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car free from field diseases, on arrival Montreal.” The affidavit of Leo 
Klein, Secretary-Treasurer of complainant, contains the following 
paragraph : 

“That the terms and specifications as contained in the original confirmation of 

sale, exhibit no. 1 of the original complaint, are as a result of a telephone con- 
versation carried on between Mutual Brokers and the Respondent to which con- 
versation the Complainant was listening into on an extension phone. As Mexi- 
can tomatoes had been arriving in Montreal showing much evidence of field 
disease, we specifically specified that this car in question must be guaranteed by 
the seller, as being free of any field disease, as otherwise the complainant would 
have no interest to purchase any Mexican tomatoes from anvbodv.” 
_ In a letter contained in the report of investigation, Mutual Brokers 
Montreal Limited state that “As a whole the Mexican tomatoes arrived 
on our market in very poor condition this year, and in view of same, 
we had a special agreement with Mr. Ted Pace whereby he, as shipper, 
guaranteed his cars free from field diseases on arrival Montreal.” 
Attached to the formal complaint is the standard confirmation of sale 
issued by the broker. This confirmation dated February 11, 1947, con- 
tains the special agreement previously quoted. The upper right hand 
corner of the confirmation bears a rubber stamp impression reading 
“Internal Revenue Revenu National Canada Perishable Products De- 
partment Feb. 11, 1947,” indicating that the confirmation was written, 
in fact, on February 11, 1947. 


The position of intervenor is that the oral contract entered into 
between respondent and the broker did not include the special agree- 
ment. Intervenor submitted in evidence a telegram dated February 
11, 1947, sent by respondent to the broker which reads as follows: 


“PER PHONE FOR DART AFOTY [f.0.b. acceptance final] ABSOLUTELY 
NECESSARY AIRMAIL CHECK ALAIQ [85 percent U. S. No. 1] MATURITY 
60-26-14 BDYIL [6 x 6-218] HDZJH [6 x 7-240] 452 GEMS ABIBU [two 
dollars] NET FOB INITIAL ICE STDVENT CHICAGO RULE 514 PER IN- 
STRUCTIONS PLUS NICKEL CROSSING XVYPQ [PFE 73990].” 

Intervenor states that upon receipt of “the confirmation” from re- 
spondent it prepared and forwarded to complainant the invoice which 
complainant received February 14, 1947. The photostatic copy of this 
invoice contains the notation “F, O. B. shipping point, inspection and 
acceptance at Nogales, Sonora, Mexico FINAL. NO WAR- 
RANTIES.” Intervenor continues that it received complainant’s 
check on February 21, 1947; that later on the same day respondent 
received the broker’s telegram “ARRIVED SHOWING SPOTS 
ALSO SOFT RIPE DART GETTING DUPJA [Government in- 
spection] XV YPQ [ PFE 73990] ;” and that some days later respondent 
received the broker’s confirmation which respondent returned with the 
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notation “This confirmation wrong as doesn’t mention any tolerance 
or gov’t inspection.” 

The broker’s confirmation of sale and intervenor’s invoice, both 
written on the day of the oral negotiations, evince their individual 
understandings of the agreed contract terms. The difficulty with 
intervenor’s position is that intervenor was not a party to the oral 
negotiations but instead was represented by Ted Pace of respondent. 
While respondent’s confirming telegram of February 11, 1947, would 
seem to lend some support to intervenor’s position that no special 
agreement existed, respondent neither denied in its answer the making 
of such special agreement nor did it submit any evidence to that effect. 
Under these circumstances, the only proper conclusion which may be 
reached on the evidence of record is that respondent orally agreed with 
the broker on February 11, 1947, to guarantee the tomatoes in car PFE 
73990 against field disease on arrival at Montreal. 

The evidence clearly establishes that the tomatoes in car PFE 
73990 were affected substantially with a field disease on arrival at 
Montreal. The failure of respondent to deliver tomatoes meeting 
the specifications of the contract is a violation of section 2 of the act. 

Complainant asks for an award of reparation in the amount of its 
actual loss in the transaction, that is, the difference between $1,369.03, 
the expenses incurred in connection with the tomatoes, and $1,010.30, 
the gross proceeds received by complainant. Included among the 
expense items is $10 paid by complainant for the official inspection 
and laboratory analysis. This was an expenditure for obtaining evi- 
dence in support of its claim and, hence, not a proper item of damage. 
Reparation should be awarded complainant against respondent for 
$348.73. 

In view of the conclusion reached that there was a breach of the 
contract and the fact that the computation of the amount of the award 
for the compensable loss, in effect, involves a deduction of the purchase 
price therefrom, the claim of intervenor with respect to the purchase 
price need be given no further consideration. The petition of the 
intervenor is dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $348.73, with interest thereon at 5 
percent per annum from March 1, 1947, until paid. 

The petition of intervenor is dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(A. D. 1951) 
PACA Doc. No. 5012.* Decided December 2, 1948. 


Dismissal of Complaints and Counterclaim—Election to Proceed in Civil Suit 


Complaints and counterclaim dismissed upon notification from parties that their 
respective claims have been filed in civil suit.** 


Messrs. Hardin & Little, of Edinburg, Texas, for complainant. Mr. Warren S8. 
Earhart, of Kansas City, Missouri, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


- Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
On July 28, 1948, complainant filed three formal complaints each 
relating to a separate contract for the sale of a carload of tomatoes. 
The complaints were consolidated in this proceeding. It is alleged 
in each of the complaints that respondent failed to pay complainant 
for the carload of tomatoes involved therein. On August 30, 1948, re- 
spondent filed an answer to the three complaints, and a counterclaim 
wherein respondent alleges that complainant failed to deliver in ac- 
cordance with a contract between the parties a fourth carload of 
tomatoes. 

By letter dated October 26, 1948, complainant’s attorney notified 
the Department that on September 13, 1948, suit was instituted against 
respondent in a state court on the same causes of action as contained 
in the three formal complaints. Upon inquiry, respondent’s attorney 
advised that respondent’s counterclaim in this proceeding had been 
interposed as a counterclaim in the civil suit. 

Section 5 (b) of the act provides that liability for a violation of the 
act may be enforced either by complaint to the Secretary or by suit 
in any court of competent jurisdiction. Since it now appears that the 
parties have elected to proceed by civil suit, the formal complaints and 
the counterclaim filed in this proceeding under the act are hereby 
dismissed. 

Copies hereof shall be served on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed—EKd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1952) 


WATSONVILLE Excuance, Inc. v. Lewis D. Goupstern Fruir AnD 
Propuce Corporation. PACA Doc. No. 4702. Decided Decem- 
ber 6, 1948. 


Failure to Pay Purchase Price—Principal and Agent—Effect of Failure to 
Object to Seller’s Wired Confirmation of Sale 


Where complainant wired report of purchase of seven carloads of lettuce after 
inspection by respondent’s authorized agent and respondent failed to object 
to such purchase until after arrival of the shipments at destination, it is 
held, that respondent is bound by the terms of the contract negotiated after 
inspection by its agent and reparation should be awarded complainant for 
the full amount of the contract purchase prices for all shipments involved 
herein.* 


Accord and Satisfaction—Check Not Payment 


Mere retention of check to which objection was made does not amount to accord 
and satisfaction.* 

Messrs. Wyckoff, Gardner, Parker & Boyle, of Watsonville, California, for com- 
plainant. Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U. S. C. 
1946 ed. 499a et seg.), in which informal complaint was made to the 
Regulatory Division, Fruit and Vegetable Branch, on October 22, 
1946, and a formal complaint was filed on January 13, 1947. A copy 
of the formal complaint and a copy of the report of investigation made 
by the Division were served on respondent by registered mail on Feb- 
ruary 11, 1947. A copy of the report of investigation was likewise 
served on complainant on February 14, 1947. 

It is alleged in the formal complaint that during the seven-day 
period beginning July 16, 1946, complainant sold to respondent seven 
carloads of iceberg lettuce of the grade and size complainant was then 
packing on the basis of f. o. b. acceptance final; and that the contract 
was made with respondent’s agent, G. A. Moller of Salinas, California, 
who inspected and accepted seven carloads of iceberg lettuce for ship- 
ment from Watsonville, California, to respondent at Philadelphia, 
Pennsylvania. It is further alleged that the cars were routed and iced 
in accordance with the instructions of respondent’s agent; that all 
pertinent information concerning the shipments was given to the agent 








*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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over the telephone on the day each shipment was made; that in the 
terms of sale and in accordance with trade custom it was understood 
that the broker would telegraph the information to respondent who 
would then airmail to complainant a check for the prices; and that 
respondent accepted the shipments but failed to pay complainant the 
purchase prices totaling $5,915. Complainant alleges also that it still 
has a check for $2,822.55 received from respondent with respect to the 
shipments. An award of reparation for $5,915 is requested. 

Respondent answering denies that an oral agreement was entered 
into between respondent and complainant for the type and quality of 
lettuce packed on the respective days set forth in the formal complaint; 
‘denies that the shipments of lettuce were sold f. 0. b. acceptance final ; 
denies that each carload was inspected and approved by respondent’s 
agent; and denies that the lettuce was in accordance with any negotia- 
tions between complainant and the agent. As matters of defense, 
respondent alleges that the lettuce was not in suitable shipping condi- 
tion when shipped, because of blight, tipburn and mildew; that three 
carloads were paid for, three were sold for the account of complainant, 
and one was refused to the carrier; and that each carload was a separate 
transaction and there was no memorandum in writing, acceptance, or 
part payment with respect to four carloads. 

A hearing was held at Philadelphia, Pennsylvania, on January 6, 
1948. The depositions of three witnesses were offered in evidence by 


the presiding officer, at complainant’s request, and were received sub- 
ject to the objections of respondent. At respondent’s request, the hear- 
ing was continued to January 12, 1948, and was concluded that day. 
No one appeared for complainant. Respondent was represented by 
counsel, and respondent’s President, Lewis D. Goldstein, appeared as 


a witness. 


FINDINGS OF FACT 


1. Complainant, Watsonville Exchange, Inc., is a corporation whose 
address is P. O. Box 809, Watsonville, California. 

2. Respondent, Lewis D. Goldstein Fruit and Produce Corporation, 
is a corporation whose address is Second and Dock Streets, Philadel- 
phia, Pennsylvania. At the time of the transactions involved herein, 
respondent was licensed under the act. 

3. At some time prior to July 16, 1946, respondent authorized G. A. 
Moller of Salinas, California, who is an individual engaged in the 
business of buying perishable agricultural commodities for others, to 
inspect and purchase for respondent lettuce in carlots. O. R. Hensler 
and C. T. Johnson were employed by Moller as inspector and office 
nianager, respectively. 
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n the 4. On July 16, 17, 18, 20 and 22, 1946, complainant sold to respondent 
stood seven carloads of lettuce at a total price of $5,915, f. o. b. Watsonville, 
who California, including $50 per carload for top ice. Each carload con- 






tained 318 crates, The following table shows the details of the seven 
transactions: 



















































still 

oo Car No. Shipping date = ae 

ered $2.25 | $765. 50 

oe er ee july 171906] 295] 705.80 

int July IR eis | 3.0 

Mian eee 275 

ent’s 

wate 5. Ralph Samsel, complainant’s sales manager, and C. T. Johnson, 

ae acted for the parties in negotiating the five oral contracts. O. R. 

wee Hensler inspected or had full opportunity to inspect the produce prior 
to the purchase of each carload. The five contracts were entered into 

— by the parties on the basis of Hensler’s inspections. No express war- 

e ranty was given by Samsel or by any of complainant’s employees as 

: to the kind, quality, grade or size of the lettuce. 

6 6. The seven carloads were shipped from Watsonville to respond- 
& : ent at Philadelphia. Respondent received and sold the lettuce from 
we five of the carloads at Philadelphia, diverted car LRX 7163 to Albany, 
deal New York, where it apparently was sold, and car MDT 3549 was 
ay reported by respondent as having been abandoned to the railroad. 
by Respondent had no objection to the lettuce in cars PFE 70618, MDT 

a 18552 and LRX 7163. The other carloads, excepting MDT 3549, were 
| accounted for on the basis of the reported net proceeds as follows: 

PFE 61980—$351.61; PFE 38675—$93.74; and PFE 40693—$80.70. 
7. A check for $2,822.55, the purchase prices of the three carloads 
ose and the reported net proceeds of three other carloads, was received by 
complainant from respondent on September 5, 1946. The car numbers 
Qn, of the seven carloads are typewritten on the check. Complainant re- 
el- fused to cash this check and so stated in the proceeding. The check is 
in, now on file in the Department, having been attached to the deposition 
of Samsel. 
a 8. The formal complaint was filed within nine months after the 
he cause of action accrued. 
. CONCLUSIONS 
ce At the oral hearing on January 6, 1948, the attorney for respondent 





moved to dismiss the complaint for the following reasons: (1) there 
is no evidence of record to disclose a sale of any of the carloads of 
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lettuce on an f. o. b. acceptance final basis; (b) there was not one 
contract for seven carloads, but five separate contracts, the first for 
two carloads, the second for one carload, the third for one, the fourth 
for two, and the fifth for one, and these contracts should be considered 
separately; (c) the third contract with respect to MDT 3549, which 
was refused to the carrier, is not enforceable by reason of the Statute 
of Frauds; (d) there is no evidence that any agent with whom com- 
plainant dealt—Mr. Johnson or Mr. Hensler—had any authority to 
act for or on behalf of respondent. The presiding officer stated that 
he would reserve his decision on the motion. At the hearing on Janu- 
ary 12, 1948, respondent presented its evidence. The record does not 
show that the presiding officer ruled on the motion prior to the filing of 
the briefs by the parties. The presiding officer should have either 
given his ruling immediately after the statement of the motion or in 
writing to the parties within a specified time set by him at the hearing. 
The proper ruling would have been a denial of the motion because 
there was evidence on some, if not all, of the points outlined. Since 
respondent proceeded to submit its evidence as if the motion had been 
denied, the failure of the presiding officer to make a ruling is not con- 
sidered to have prejudiced respondent in any manner. 

The theory of complainant’s case is that the carloads of lettuce were 
purchased by respondent’s agent after inspection or opportunity for 
inspection and, hence, respondent was without recourse against com- 
plainant with respect to the lettuce. On the other hand, respondent 
denies the agency and that the purchases by the alleged agent were on 
the basis of his inspection. The position taken by respondent in its 
answer is, in effect, that the purchases were on an f. o. b. basis and there 
was an implied warranty that the lettuce was in suitable shipping 
condition when shipped, which warranty was breached by complainant. 

The first point which will be considered is that of agency. In order 
to have a proper understanding of the matter, the capacity of the 
various persons involved in the transactions will be noted briefly. 
Complainant is a grower, packer, and shipper of lettuce, and owns a 
lettuce packing shed at Watsonville. Ralph Samsel is the sales man- 
ager and Burton Allen is the shed foreman. Respondent is in the 
fruit and vegetable business, including the buying and selling of such 
produce. G. A. Moller is a buying agent for nine principals and his 
purchases on their behalf in the Watsonville District average nearly 
$1,500,000 a year. During the six or seven years prior to 1946, Moller 
purchased approximately 500 carloads of produce a year for respond- 
ent. ‘The employees of Moller are C. T. Johnson, office manager, and 
O. R. Hensler, inspector. 
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The evidence shows that the contracts were negotiated by Samsel 
and Johnson, Moller being on vacation during the entire period. 
Respondent admits authorizing Moller to purchase lettuce but denies 
that Hensler or Johnson had any authority to act for or on behalf of 
respondent. However, the remarks at the oral hearing of Lewis D. 
Goldstein, respondent’s president, show that he was fully aware of the 
fact that Moller was on vacation and Johnson was in charge. Aside 
from this, it is evident that respondent knew the large volume of 
business handled by Moller required the employment of others. It is 
concluded, therefore, that the authority given by respondent to Moller 
contemplated the delegation of duties to regular and responsible em- 
ployees, and that Hensler and Johnson were authorized to act for 
respondent in connection with the transactions here involved. 

The next point in dispute is whether the purchases by Johson for 
respondent were solely on the basis of the inspections of lettuce made 
by Hensler. No one contends that any express warranties were made 
by Samsel or other employees of complainant. Samsel testified “Our 
method of sales consists of so-called f. 0. b. local sales, which are made 
directly with local brokers or representatives who reside in this vicinity. 
The local representatives or brokers are on the ground at all times to 
inspect the lettuce which they are purchasing. Such sales are con- 
sidered to be f. 0. b. cash acceptance final at packing shed.” Mr. Samsel 
described in detail complainant’s procedure in handling the lettuce. 
The lettuce is brought into the shed in field baskets. Trimmers ex- 
amine the heads, trim out defects, cut the butt ends and place the heads 
on the rotary packing table. The packers place the heads in the crates 
in three layers, putting crushed ice between layers. The filled crates 
are placed on a conveyor chain where in progress it is inspected by 
the shed foreman and passes under a washing machine. Then a pad 
is placed on the top layer, more ice is added and the lid is put on. 
After being labeled, the crates are loaded into the car. Usually 
20,000 pounds of crushed ice is blown into the loaded car. Samsel 
testified further that on the morning of July 16, 1946, Johnson stated 
over the telephone that he would like to book two carloads of lettuce 
and Hensler would be over to examine the lettuce and determine 
whether or not it would be suitable for their customers. He testified 
further that Hensler examined heads of lettuce in the field boxes, on 
the packing tables and on the conveyor chain, and then told Samsel that 
the lettuce was suitable for Goldstein of Philadelphia and he would 
take two carloads; and that later Johnson was notified of the car 
number, the brand, the quantity by sizes, the amount of ice and the 
price. According to the testimony of Samsel, all of the five transac- 
tions with Johnson were handled in the same manner. 
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Respondent argues in its brief that these were sales by sample, be- 
cause the inspections concerned a large quantity of lettuce in the shed 
and no one ever knew whether the particular lettuce inspected was that 
shipped to respondent. It is stated that there was an implied warranty 
of mercantability, meaning a quality such as is generally sold in the 
markets and suitable for the purpose intended. With respect to in- 
spections, Moller stated in a letter to the Department dated January 
6, 1947, as follows: 

“In our capacity as buying brokers or buyers for eastern accounts we are forced 
to deal on a basis of good faith in our dealings with shippers. We are not really 

_ allowed to fully perform our functions, such as selecting a specific lot of lettuce, 
watching the entire lot being processed, following it into a specific car and taking 
such car number. The actual practice is that we make visual inspection of a 
lot by sampling it on the shed before it is processed. We are then required to 
take the shipper’s word for the fact that we will ltave received the lot we 
inspected and that it is suitable for the specific customer to which we have 
them bill the car.” 

In order to constitute a sale by sample so as to give rise to a war- 
ranty of merchantability, it must appear that the parties contracted 
solely with reference to an exhibited sample. Loose v. Flickinger, 8 
P. 2d 517, 121 Cal. App. 77 (1932). Here, no sample was exhibited. 
Hensler inspected the lettuce at various stages in the processing oper- 
ation without any guidance from complainant’s employees. He was 
satisfied with the quality of the lettuce and in each instance Johnson 
sent to respondent a telegram containing the car number, brand, price, 
and a statement of the quality found on inspection, such as “outstand- 
ing quality” in connection with cars PFE 70618 and PFE 40693. 
Goldstein testified that Johnson had been instructed at the outset to 
buy good quality lettuce. In a telegram dated August 2, 1946, ad- 
dressed to Moller, respondent stated “IF SEE A CAR OR TWO OUT- 
STANDING TODAY AT LOW PRICES OKAY TAKE THEM.” 
On the evidence of record, it is concluded that these were purchases 
after inspection, made by respondent’s authorized agent. In such 
case, there are no implied warranties. 

The record contains evidence concerning the quality and condition 
of the lettuce at the time of shipment and also at the time of arrival 
at Philadelphia. In view of the conclusions reached, that the pur- 
chases were made after inspection and that there were no warranties, 
discussion of such evidence is deemed unnecessary. 

Respondent contends that complainant’s receipt of its check in 
the amount of $2,822.55, which check was retained by complainant 
but not cashed, constitutes an accord and satisfaction. We do not 
agree. The record shows that complainant refused to accept the check 
as full settlement, and refused to deposit it because such deposit might 
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be construed as acceptance in full. Numerous references in the record 
to this check show very clearly that respondent knew the check had 
not been and would not be accepted as payment in full. Mere reten- 
tion of the check under such circumstances did not amount to accord 
and satisfaction. Wheeler & Motter Mercantile Co. v. Kitchen, 67 
Okla. 131, 169 P. 877. 

The plea of the Statute of Frauds with respect to car MDT 3549 
is without merit. This carload of lettuce is referred to in numerous 
letters and telegrams exchanged between the firm of G. A. Moller and 
respondent, and also between the latter and complainant. In none of 
this correspondence does respondent deny the purchase; it merely con- 
tended that the lettuce was not in accordance with the quality pur- 
chased. In our opinion, this correspondence constitutes a memoran- 
dum in writing sufficient to satisfy the Statute of Frauds. 

It is finally concluded that respondent’s failure and refusal to pay 
the full amount of the agreed purchase prices for the seven carloads 
of lettuce involved in this proceeding constitutes a violation of section 
2 of the act and complainant, therefore, should be awarded reparation 
for the sum of the agreed purchase prices in the amount of $5,915 with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $5,915, with interest thereon at 5 percent 
per annum from July 22, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 1953) 


CanabDA Packers Ino. v. R. A. Moran & Company. PACA Doc. No. 
5057. Decided December 9, 1948. 


Failure to Pay Purchase Price—Failure to Comply With Stipulation 
Agreement—Installment Payments—Default 


Where complainant sold and delivered to respondent one truckload of onions 
and respondent accepted the onions but failed to pay the purchase price 
therefore, and subsequent to the filing of the complaint the parties entered 
into a stipulation agreement providing for payment of the amount due in 
installments, but respondent defaulted in making the payments due, and 
where respondent failed to file an answer to the complaint, held, that re- 
spondent’s failure to file an answer constitutes an admission of the allega- 
tions of the complaint and a waiver of hearing on the facts, and respondent’s 
failure to pay the full purchase price for the onions delivered is a violation 
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of the act for which reparation should be awarded complainant in the amount 
of the full purchase price.* 

Messrs. Bernstein, Weiss, Tomson, Hammer ¢& Parter, of New York, New York, 
for complainant. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Formal complaint was filed on May 11, 1948, in which it is alleged that 
complainant sold and delivered to respondent, in accordance with the 
contract of the parties, one truckload of onions at a net purchase price 
of $972.50. It is further alleged that respondent accepted delivery of 
the onions, but failed to make payment therefor. 

A copy of the report of investigation was served upon complainant 
on July 21,1948. A copy of the report of investigation and a copy of 
the formal complaint were served upon respondent on the same date. 
At the time of service of the documents upon respondent, he was noti- 
fied that an answer to the complaint should be filed by him within 20 
days, and that failure to file an answer would be deemed to be an ad- 
mission of the allegations of the complaint and would constitute a 
waiver of hearing on the facts in the case. Respondent failed to file 
an answer and the case is, therefore, disposed of on the basis of re- 
spondent’s default. 


FINDINGS OF FACT 


1. Complainant, Canada Packers Inc., is a corporation whose post 
office address is 2 Broadway, New York, New York. 

2. Respondent is an individual, Roger Michael Moran, doing busi- 
ness in the name of R. A. Moran & Company, whose post office address 
is 89 Broad Street, New York, New York. At the time of the trans- 
action herein complained of, respondent was licensed under the act. 

3. On or about March 13, 1948, in the course of foreign commerce, 
the parties entered into an oral agreement for the sale by complainant 
to respondent of 100 bags of Canadian No. 1 onions, 134 inches and up, 
and 150 bags of Canadian No. 1 onions, 114 inches to 134 inches, f. o. b. 
Montreal, Canada, Canadian inspection final, cash against documents, 
at an agreed price of $972.50. 

4. On or about March 16, 1948, complainant shipped from Montreal, 
Canada, to respondent in New York, New York, onions of the kind, 
quality, grade and size called for by the contract and in accordance 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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with the agreement of the parties. Upon arrival of the shipment at 
New York, respondent accepted delivery thereof. 

5. Respondent has paid $672.50 in connection with the transaction 
complained of. $300 now remains due and owing, although demand 
for payment therefor has been made. 

6. The formal complaint was filed on May 11, 1948, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer in this proceeding constitutes 
a waiver of oral hearing and an admission of the allegations of the 
complaint. § 48.8 (c) of the rules of practice (7 CFR, 1945 Supp. 
47.8 (c). 

Subsequent to the filing of the formal complaint, the parties en- 
tered into a stipulation by which respondent acknowledged his in- 
debtedness to complainant in the sum of $972.50, as set forth in the 
complaint. Respondent agreed to pay the indebtedness in install- 
ments, set forth in detail in the stipulation, and agreed further to the 
entry by the Secretary of Agriculture of a reparation award upon 
any failure of respondent to make the payments as stipulated. Pay- 
ments totaling $672.50 were made in accordance with the stipulation. 
A final payment of $400 was due October 1, 1948. The time for pay- 
ment of this installment was extended to November 15, 1948, but only 
$100 of the amount was paid by that date. The balance of $300 is 
now due. 

Respondent’s failure to pay complainant the purchase price of the 
onions after acceptance of the shipment constituted a violation of § 2 
of the act. The time for payment was extended by complainant and 
part of the purchase price was paid by respondent. Respondent, how- 
ever, has failed to pay the full purchase price and $300 now remains 
due and owing. Complainant should be awarded reparation in this 
amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
complainant, as reparation, the sum of $300, plus interest thereon at 
the rate of 5 percent per annum from November 15, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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PACA Doe. No. 4862.* Decided December 10, 1948. 


Contract of Purchase and Sale—Failure to Deliver in Accordance With Terms 
of Contract—Rejection for Reasonable Cause—24-Hour Rule—Dismissal 


Where complainant sold a car of U. S. No. 1 tomatoes to respondent at an agreed 
price, on a delivered basis, and the tomatoes delivered failed to grade 
U. S. No. 1 at destination and were rejected by respondent for that reason, 
the rejection having been made within 24 hours after receipt of official 
notice of the arrival of the shipment, it is held, that respondent rejected 
the tomatoes within a reasonable time, the rejection was not without rea- 

* sonable cause, and the complaint should be dismissed.** 


Complainant pro se. Respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The formal complaint in this reparation proceeding was filed under 
the Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seg.), on November 26, 1947, by * * * of * * %, 
against * * * of * * *, alleging rejection without reason- 
able cause of a car of tomatoes shipped to respondent in June 1947. 
A copy of the formal complaint, together with a copy of the report 
of investigation, was served on respondent December 10, 1947. A 
copy of the report of investigation was served on the complainant 
December 12, 1947. Respondent answered the complaint on Decem- 
ber 30, 1947, admitting the purchase of the car of tomatoes on a de- 
livered basis as alleged, but averred that the tomatoes failed to grade 
U.S. No. 1 at destination in accordance with the terms of the contract. 

While complainant alleges in the complaint that the tomatoes were 
sold to respondent at $2.25 per lug, the invoice and other evidence in 
the record show the sale to have been at $2.75 per lug, for a total gross 
price of $2,145, less freight of $450.25, or a net price of $1,694.75. It 
would appear that complainant simply made an error in alleging the 
sale price, as the difference between the original sale price and the 
resale price is correctly stated in the complaint and forms the basis 
for complainant’s claim. It is complainant’s theory that respondent 
rejected the tomatoes without reasonable cause and after 24 hours had 
elapsed following notice of arrival of the shipment. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest in this 
ssne of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 






1. Complainant is a partnership composed of * * *, doing busi- 
ness as * * *, whose post office address is * * *. 

2. Respondent is a partnership composed of * * *, doing busi- 
nessas * * *, whose post office address is * * *. At the time 
of the transaction here involved respondent was licensed under the 









act. 

3. On or about June 25, 1947, complainant sold to respondent a 
carload of U. S. No. 1 tomatoes at the agreed price of $2.75 per lug 
delivered at * * *, or for a total net price of $1,694.75. The 
contract of purchase and sale was negotiated by * * *, a broker, 
of * * = 

4. On June 25, 1947, complainant shipped from loading point in 
the State of * * *, in interstate commerce, to respondent at 
* * * 780 lugs of “Little Boss Brand” Texas tomatoes, in car 
numbered PFE 65368. The tomatoes graded U. S. No. 1 at shipping 
point on the date of sale. 

5. The car of tomatoes arrived at * * * on July 1, 1947, and 
respondent received notice of arrival] early on the morning of July 2. 
A Federal inspection of the shipment, made July 3, 1947, disclosed 
the following condition : 












“Approximately 60% mature green, 25% turning and 10% firm ripe. Average 
3% soft rot and blossom end rot, early stage to complete decay. From 6% to 
18%, average approximately 12% sunken or discolored areas on shoulders and 


’ 


sides. Less than 1% fresh worm damage.” 


It was certified that the tomatoes “now fail to grade U. S. No. 1 
only on account of sunken discolored areas in excess of the tolerance.” 

6. Respondent notified the broker on the afternoon of July 2, that 
he was rejecting the tomatoes due to condition. The broker notified 
complainant of respondent’s rejection on the same date. 

7. Complainant resold the tomatoesto * * * at * * *%, for 
a total price of $1,257.19 delivered, and filed claim against respondent 
for the difference between the original sale price of $1,694.75 and the 
resale price, or $437.56. 

8. The complaint was filed on November 26, 1947, and within nine 
months from the time the cause of action accrued. 
















CONCLUSION 







There is no dispute between the parties as to the purchase and sale 
of the tomatoes or as to the terms of the contract. The contract 
called for a car of U. S. No. 1 tomatoes at an agreed price and on a 
delivered basis, and complainant so alleged in its complaint. The 
record clearly shows that U. S. No. 1 tomatoes were not delivered to 
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respondent and respondent therefore rejected the shipment. Under 
the circumstances, respondent was within its legal rights in rejecting 
the tomatoes, since they did not conform to the terms of the agree- 
ment. The only question for determination, then, is whether respond- 
ent rejected the car of tomatoes within 24 hours after notice of arrival, 
as required by the regulations. 

It appears that the shipment arrived at * * * on the morning 
of July 1, 1947. The record indicates that respondent’s place of busi- 
ness is open from about 4 or 4: 30 a. m. until around noon, which corre- 
sponds with the usual business hours observed by the trade in the 
* * * area. Railroad officials stated that respondent was not noti- 
fied by telephone of the arrival of the tomatoes, but that an official 
notice was placed in respondent’s box at its place of business at 
11:50 a. m., E. S. T., on July 1. The market, however, operates on 
eastern daylight savings time and the notice, therefore, was placed 
in respondent’s box at 12:50 p. m., E. D. S. T. Respondent stated 
that its office was closed at that time for the day and that the notice, 
therefore, was not received until early on the morning of July 2. 

Since there is no evidence to the contrary, we find that respondent 
was not actually notified of the arrival of the tomatoes until July 2. 
On the afternoon of the same day, respondent notified the broker of 
its rejection, and the broker, on the same day, notified complainant 
that the car of tomatoes was being rejected. It is our conclusion, 
based on the evidence of record, that respondent rejected the tomatoes 
within 24 hours after notice of arrival, and that such rejection was 
not without reasonable cause. The complaint, therefore, should be 
dismissed. 

ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 1955) 


Tue ScouMANN Company ¥. YECKES-EICHENBAUM, INc., of New York. 
PACA Doc. No. 4947. Decided December 10, 1948, 


Failure to Make Full Payment Promptly—Counterclaim 


Although respondent violated the act by attempting to collect the full amount 
claimed in connection with a separate transaction between itself and com- 
plainant and withholding the proceeds on the transaction upon which the 
claim was based, it is held, that respondent’s violation of the act does not, 
in itself, deprive it of the privilege of filing a counterclaim.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—EHd. 
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Counterclaim—Setting Up Debt Against Principal—Transaction Extrinsic to 
Subject Matter of Complaint—Lack of Mutuality Between Transactions— 
Application of Section 47.8 (b) of Rules of Practice Under Act 


Under section 47.8 (b) of the rules of practice under the act an agent may file a 
counterclaim even though it arises upon a transaction extrinsic to the subject 
matter of the complaint, and the lack of mutuality between the two transac- 
tions will not bar the counterclaim.* 


Effect of Breach of Warranty Made in Good Faith—Damages 


The fact that complainant’s breach of warranty was made in good faith does not 
relieve it of damages suffered by reason of the breach.* 


Damages—Failure to Prove Comodity Delivered in Accordance With Contract— 
Evidence—Nominal Damages on Counterclaim 


Where complainant contracted to ship medium to large size carrots, but shipped 
instead carrots grading small to medium, and respondent claimed damages 
based upon the difference between official market quotations for medium to 
large size carrots and small to medium size carrots, but the facts show 
respondent actually sold the carrots as medium to large size and received 
comparable market prices therefor, held, respondent failed to prove the 
carrots delivered were inferior to those called for by the contract. However, 
respondent has proved a breach of warranty by complainant and should be 
awarded nominal damages of $1 on its counterclaim.* 


. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. David Siskind, 


of New York, New York, for respondent. JMrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.). Complainant seeks 
to recover $418, for which amount it is alleged respondent has failed 
truly and correctly to account in connection with respondent’s sale of 
three carloads of lettuce on consignment from complainant. The 
lettuce was allegedly sold by respondent for $1,114.66, and $696.66 of 
this amount was remitted to complainant. The balance, or $418, was 
withheld by respondent, but a check for $418 has been transmitted to 
the Department to be held in escrow pending the outcome of this 
proceeding. Respondent has admitted the net proceeds from the 
sale of the three carloads of lettuce were as alleged by complainant. 
However, respondent has denied there is any amount due complainant 
and has filed a counterclaim for $522.50 against complainant in the 
proceeding. 

*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Hd. 
821130—49——_6 
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Respondent’s counterclaim is based upon an alleged breach of war- 
ranty arising from the sale by complainant to respondent of one car- 
load of carrots in which it is said that part of the carrots failed to 
meet the size requirements of the contract of sale. Complainant con- 
tends that the counterclaim was improperly filed in this proceeding. 
However, complainant has also answered the counterclaim on the 
merits. 

The contract covering the three cars of lettuce was entered into by 
the parties on or about March 11, 1948. The formal complaint was 
filed on April 14, 1948. The sale to respondent of the car of carrots 
upon which the counterclaim is based took place on or about February 
12, 1948. Respondent’s counterclaim was filed on May 10, 1948. 

Copies of the report of investigation were served upon both the 
parties. Since neither party requested an oral hearing, the proceed- 
ing is conducted under the shortened procedure provided by the rules 
of practice (7 CFR, 1945 Supp. 47.20). Submissions filed by the 
parties were concluded on September 2, 1948, by the filing of com- 
plainant’s Reply to Respondent’s Answering Statement and State- 
ment in Support of its Set-Off and Counterclaim. 


FINDINGS OF FACT 


1. Complainant, The Schumann Company, is a corporation whose 
post office address is 216 South Water Market, Chicago, Illinois. At 
the time of each of the transactions involved herein, complainant was 
licensed under the act. 

2. Respondent, Yeckes-Eichenbaum, Inc., of New York, is a corpo- 
ration whose post office address is 335 Washington Street, New York, 
New York. At the time of each of the transactions involved herein, 
respondent was licensed under the act. 

3. On or about March 11, 1948, in the course of interstate com- 
merce and in accordance with the agreement of the parties, com- 
plainant shipped to respondent for sale on consignment three carloads 
of lettuce. The cars, PFE 75716, PFE 91519, and PFE 73848, orig- 
inated at Holtsville, California, and were diverted by complainant to 
respondent at New York City. The three cars of lettuce were sold by 
respondent and an account sales for each car was rendered to com- 
plainant showing net proceeds of $445.46, $343.46, and $325.74, re- 
spectively, or a total amount of $1,114.66. Respondent deducted and 
withheld $418 from the net proceeds and sent its check for $696.66 to 
complainant. 

4. On or about February 12, 1948, in the course of interstate com- 
merce, by telephone conversation between complainant at Chicago, 
Illinois, and respondent in New York, New York, complainant sold 
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to respondent 346 crates of Carol Anne Brand carrots, contained in 
car URT 9919, then in transit from Coachella, California, at an agreed 
price of $6 per crate for medium to large size and $5 per crate for small 
to medium size, plus $50 for top ice, or a total sale price of $1,989, 
f. o. b. acceptance final. Complainant warranted that the car con- 
tained 209 crates of medium to large and 137 crates of small to medium 
size carrots. 

5. Upon the sale of the carrots to respondent, the car was diverted 
by complainant to respondent at Chicago, Illinois. Thereafter re- 
spondent diverted the car to Boston, Massachusetts, where it arrived 
February 19, 1948. Payment of the invoice price of $1,989 was made 
to complainant by respondent. 

6. An inspection of car URT 9919 was made at Boston, Massachu- 
setts, on February 20, 1948, as evidenced by U.S. Inspection Certificate 
No. B-97172. The inspection was restricted to the product and lading 
in two rows adjacent to the doors and upper two layers of two stacks 
on each side of the doors, and was based upon applicant’s count indi- 
cating the car contained 209 crates medium to large and 137 crates 
small to medium size carrots. The inspection certificate shows that 
the crates were marked either “M-L” or “S-M”. The report shows 
that the stock in crates stamped “M-L” failed to meet requirements 
of medium to large size account 25% under 1 inch and no stock over 
114 inches in diameter. 

7. Sales of the carrots commenced on February 24, 1948, and were 
completed on February 26. On or about February 24, 1948, respond- 
ent sold 75 crates of the carrots as small to medium at $4 to $4.50 per 
crate, and 100 crates of the carrots as medium to large at $6 to $6.50 
per crate. On or about February 26, 1948, respondent sold the re- 
mainder of the carrots at $3.11 per crate for carrots sold as small to 
medium, and $4.68 per crate for carrots sold as medium to large. 

8. The complaint was filed on April 14, 1948, which was within nine 
months after the cause of action alleged therein accrued. The counter- 
claim was filed on May 10, 1948, which was within nine months after 
the cause of action alleged therein accrued. 


CONCLUSIONS 


The parties agree that complainant shipped three carloads of lettuce 
to respondent for sale on consignment and that respondent withheld 
$418 due complainant in connection with those shipments. To the com- 
plaint filed for reparation in that amount, respondent filed a counter- 
claim against complainant for $522.50, the amount of damages alleged 
by respondent to have been suffered by it in connection with the failure 
of part of a carload of carrots sold by complainant to respondent to 





1220 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A.D, 


meet contract specifications. Complainant contends that respondent 
should be made to account, in accordance with the act and regulations, 
for respondent’s sale on consignment of the three carloads of lettuce, 
and that respondent should not be relieved of this duty by reason of 
the filing of the counterclaim on a purchase and sale transaction. 

In Russel Produce Company v. D. O. Williams &: Company, 5 A. D. 
559, we held that respondent had no right, in attempting to collect the 
full amount claimed in connection with a separate disputed trans- 
action between itself and complainant, to withhold proceeds on the 
transaction upon which complainant’s claim was based, and respond- 
ent’s action was found to be a violation of section 2 of the act. The 
Schumann Company is therefore correct in saying that respondent in 
this case improperly withheld the $418. By so doing respondent sub- 
jected itself to any consequences which might follow its violation of 
the act. 

So far as the propriety of filing a counterclaim in this case is con- 
cerned, under the rules respondent’s violation does not in itself deprive 
it of the privilege of filing a counterclaim if the action is otherwise in 
order. Complainant takes the position that the counterclaim should 
not be considered, however, for the alleged reason that an agent who 
has received money from his principal cannot set up a debt to himself 
in a matter not arising out of his agency. Complainant further alleges 
that respondent’s counterclaim is not responsive and that respondent’s 
cause of action, if any, should be brought in a separate proceeding. 

In years past, it was a generally accepted principle of law that an 
agent who collects or receives money for his principal may not, in 
action for the money by the principal, in the absence of an agreement 
permitting him to do so, set off against the claim an independent debt 
against the principal although he might set off a claim against the 
principal growing out of the same transaction. 2 Am. Jur. § 285 
p. 226. It was said the two claims lacked “mutuality.” This remains 
the rule under statutes of some States. The rules of practice as orig- 
inally promulgated under the Perishable Agricultural Commodities 
Act, 1930, provided for the filing of an answer in a reparation proceed- 
ing, but made no reference to the inclusion of a claim for set-off or a 
counterclaim. Accordingly, the Department adhered to the general 
doctrine that a counterclaim could not be interposed where it and the 
original transaction complained of Jacked mutuality. Producers Serv- 
ice Corp. Vv. Flatow, Riley & Co., PACA Docket No. 1534, S. 1109, 
Decided December 21, 1935. 

The right to file a counterclaim is a creation of statute and did not 
exist at common Jaw. In recent years, positive and extensive changes 
have been made in various statutes to avoid a circuity or multiplicity 
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of suits among litigants. The right to counterclaim has likewise 
been broadened in many jurisdictions. As stated in Committee Note 3 
to the new rules of civil procedure, “Certain States have also adopted 
almost unrestricted provisions concerning both the subject matter of, 
and the parties to a counterclaim. This seems to be the modern 
tendency.” 1 Moore’s Federal Practice, Rule 13, note. Illinois and 
New York are among the States in which an extremely liberal right 
to counterclaim has been incorporated into the statutes. These are 
the States of residence of the complainant and respondent herein, and 
the points between which the telephone conversation took place which 
resulted in the making of the contracts in question. In New York a 
counterclaim may be “any cause of action in favor of the defend- 
ants. * * *” New York Civil Practice Act, §§262, 266,267. This 
language has been construed to be broad and all-embracing. _Saaon v. 
Saxon, 178 Misc. 781, 36 N.Y.S. 488 (1942) ; and it appears that, wer 
the present proceeding to be brought in a court of that State, respon- 
dent’s counterclaim would be heard in the same proceeding. Accord 
Bricken Construction Corp. v. Cushman, 163 Misc. 371, 297, N.Y.S. 
194 (1937). The Illinois statute is equally broad. 18 Jones, Ill. Stat. 
Ann. §104.038. The statute grants the right of set-off to one or more 
defendants and against one or more plaintiffs, not only for mutual 
accounts existing between them, but in torts as well as contracts, and 
for unliquidated damages as well as for liquidated accounts. State 
Bank of St. Charles v. Burr, 295 Til. App. 15, 14 N.E. (2d) 511. It 
has been held that this section of the statute is sweeping in its character 
and has made many former decisions as to counterclaims inapplicable. 
Countiss v. Whiting, 306 Tl. App. 548, 29 N.E. (2d) 277. 

It should also be noted that §13(b) of the Federal rules of civil 
procedure, providing for the filing of permissive counterclaims, states 
that “A pleading may state as a counterclaim any claim against an 
opposing party not arising out of the transaction or occurrence that 
is the subject matter of the opposing party’s claim.” A Federal dis- 
trict court would, no doubt, hear respondent’s counterclaim along 
with the trial of complainant’s claim. Warren v. /ndian Refining 
Co., et al. (D.C. Ind.) (1939), 30 F. Supp. 281. 

Effective March 10, 1945, § 47.8(b) of the rules of practice under the 
Perishable Agricultural Commodities Act, 1930, was amended to pro- 
vide that an answer “shall contain (1) a precise statemeat of the facts 
which constitute the grounds of defense, including any set-off or 
counterclaim, and shall specifically admit, deny, or explain. . . the 
complaint. . .” We conclude that this section should be construed 
to permit the filing of a set-off or counterclaim, whether or not arising 
from the transaction complained of, and even though it arises upon an 





1222 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A.D. 


extrinsic matter. Further, a lack of “mutuality” between the two 
transactions should not bar the filing of such set-off or counterclaim. 
This conclusion seems within the letter and the intent of the rules of 
practice. A contrary decision would leave a respondent two alterna- 
tives. It could file its claim as a separate complaint, in which event the 
Department would be put to the necessity of disposing of the contro- 
versy in two separate proceedings which, ordinarily, is not to the in- 
terest of the Government or the parties if it can be avoided. Respond- 
ent’s other alternative would be to appeal from an adverse decision to 
the Federal courts where, it appears probable, there would be no objec- 
tion to the inclusion of its counterclaim in the answer. 

* Before proceeding to a consideration of the merits of respondent’s 
counterclaim, one other matter should be noted. Complainant has 
cited our decision in C. W. Havenner & Co. v. Central Fruit Company, 
7 A. D. 221, in support of its position with reference to the filing of 


respondent’s counterclaim. In that case a complaint was filed and 
respondent filed a “cross-complaint” based upon an independent trans- 


action. One section of the decision was concerned with the proper 
place of hearing on respondent’s cross-action. The decision stated 
that, where respondent’s claim arises out of a transaction different 
from that alleged in the complaint, it constitutes an independent pro- 
ceeding against the complainant, whether interposed for affirma- 
tive relief or merely to offset the complaint. While this language 
pointed out the independent or extrinsic nature of respondent’s claim 
for set-off, the conclusion was concerned with a proper place for hear- 
ing where such counterclaim had been filed, and should not be con- 
strued to mean that the counterclaim had been improperly included in 
an answer. In further connection with C. W. Havenner & Co. v. Cen- 
tral Fruit Company, supra, it might be noted that respondent’s coun- 
terclaim was ordered to be dismissed. This statement was inadver- 
tent and inconsistent with the remainder of the decision, inasmuch as 
respondent’s counterclaim was in reality given consideration, and the 
amount of complainant’s claim was reduced by the amount awarded 
respondent on its counterclaim. 

With respect to the merits of the counterclaims, there seems to be 
no question but that complainant sold to respondent one carload, con- 
taining 346 crates, of Carol Anne Brand carrots, and that the load was 
warranted by complainant to contain 209 crates of medium to large, 
and 137 crates of small to medium sized carrots. There, likewise, 
seems to be little doubt that, on arrival at Boston, Massachusetts, the 
carrots contained in the crates marked “M-L” failed to grade medium 
to large. With respect to its alleged breach of warranty as to the size 
of these 209 crates of carrots, complainant has shown that it had no 
opportunity to inspect the car prior to the sale to respondent, and that 
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the sale and diversion by it were made entirely in reliance upon the 
description of the carrots which had been furnished by the company 
from whom complainant had originally purchased the car. The fact, 
however, that complainant’s breach of warranty may have been made 
in good faith does not relieve complainant of damages suffered by 
reason of its breach. Lewis v. Doyle, et al., 13 App. Div., 291, 48 
N. Y. S. 201; Ireland v. Louis K. Liggett Co., (1922) 243 Mass. 243, 
137 N. E. 371; Passcuzzi v. Pierce, (1929) 208 Ia. 215, 227 N. W. 409; 
Keyser v. O'Meara, (1933) 116 Conn. 579, 165 Atl. 793. 

There remains for consideration the question of the amount of dam- 
ages suffered by respondent as a result of complainant’s shipment of 
the 209 crates of carrots which failed to grade medium to large as 
required by the contract of sale. Respondent alleges that at the time 
of arrival of the carrots and discovery of the breach of warranty, the 
carrots, had they been as represented, would have been of the value of 
$1,672. It is alleged that the carrots actually delivered were of the 
value of $1,149.50 and that respondent was damaged in the sum of 
$522.50. This computation of damages appears to have been based 
upon the difference in price between 209 crates of medium to large sized 
California carrots at $8 per crate and 209 crates of small to medium 
sized California carrots at $5.50 per crate as shown by United States 
Department of Agriculture market reports for New York City for 
February 19, 1948. Respondent avers that it has used the market prices 
in New York City in this computation for the reason that, as com- 
plainant knew, respondent’s place of business was in New York City. 
If New York City is not the proper place upon which to base such 
price, then, respondent avers, Chicago, Illinois, is the proper place, as 
that is where respondent became consignee and took possession of the 
car. Respondent admits that the car in question was diverted to and 
disposed of in Boston, Massachusetts. 

Complainant alleges that the car of carrots in question was never 
in New York City but, in fact, was diverted by respondent to Boston, 
Massachusetts, and there disposed of by the respondent. Complain- 
ant further contends that respondent’s alleged damages represent only 
a “paper loss,” and that respondent did not, in fact, suffer any loss 
in connection with its sale of the carrots. Complainant avers that 
respondent disposed of the carrots as medium to large carrots, and 
in support of this allegation has submitted two original telegrams 
received from respondent, dated February 24, 1948 and February 26, 
1948, respectively, which read as follows: 

“SO FAR BOSTON SOLD 75 SMALL 4.00 4.50, 100 MEDIUM 6.00 6.50, 


URT 9919” 
“BOSTON COMPLETED SMALL MEDIUM 3.11 MEDIUM LARGE 4.68 


URT 9919” 
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There has been no’ evidence submitted by respondent as to its sales 
made from this car, and we find no denial by respondent that it resold 
the carrots in question as medium to large. 

Complainant has introduced in evidence copies of official U. S. D. A. 
market reports for Boston, Massachusetts, covering California carrots, 
These reports show that on February 19, 1948, California best carrots 
were selling for $8.50-9.00, and carrots of fair quality and condition 
for $7.50-8.00. The report for February 20, 1948, makes no distinc- 
tion in size and reads simply “CALIF 6.50-7.00.” There were no 
reports for the intervening weekend and holiday. For February 24, 
1948, the market report shows “CALIF best 6.00-6.50, medium to small 
4.00-4.50.” The report for February 25, 1948, shows “CALIF best 
5.50-6.00, medium to small 4.50-5.00 some 3.50 to 4.00.” The report 
for February 26, 1948, reads “CALIF best 5.00-6.50 mstly 5.50-6.00, 
fair qual & small 4.00-4.50, some poorer 2.50-3.00.” 

It is incumbent upon respondent to prove by a preponderance of the 
evidence that the 209 crates of carrots delivered by complainant were 
inferior in value to the carrots which should have been delivered under 
the contract. Santa Rosa-Vallejo Tanning Company v. Kronauer 
(1923) 228 Ill. App. 236. To establish this fact, respondent must 
prove the value of the goods delivered to him. Frank F. Pasch Com- 
pany v. Johnson (1925) 162 Minn. 355, 202 N. W. 820; West Virginia 
Coal & Coke Corp. v. Kokomo Sanitary Pottery Corp. (1939) 106 Ind. 
App. 637, 21 N. E. 2d 442. 

From the evidence submitted, it appears respondent segregated 
and sold the crates market “S-M” and “M-L” separately; and that 
the 209 crates of carrots in question were disposed of by respondent 
as medium to large. Although the exact dates of respondent’s sales 
do not appear in the record, the reported prices received by respondent 
for the two sizes of carrots as compared with the market prices at 
Boston for the two sizes of carrots, and a study of the spread between 
the different prices received by respondent and the different market 
prices quoted, tend to support the conclusion that respondent did dis- 
pose of the 209 crates as medium to large carrots. It thus appears that 
the produce was resold by respondent as it had been purchased by it. 
and that the carrots delivered were substantially of the same value as 
they would have been had they met the size requirements of the contract 
of sale. 

We do not find it necessary to determine which party is correct in 
its contentions with respect to whether the market prices at Chicago, 
New York, or Boston should be used in determining the value of the 
carrots delivered by complainant. The facts show that respondent 
disposed of the 209 crates as medium to large carrots, as they had been 
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purchased, and that respondent received corresponding prices there- 
for on the Boston market. We cannot assume that, had disposition 
been made on either of the other two markets, the basis of sale would 
have been different. 

Based upon the foregoing, we conclude that respondent has failed 
to prove that it suffered the damages which it claims. Respondent 
has, however, proved a breach of warranty by complainant and should 
be awarded nominal damages of $1 on its counterclaim. Complainant 
should be awarded $418, the amount of damages which it claims. 
Accordingly, complainant should be awarded reparation for the dif- 
ference between these two amounts, or $417, and the facts should be 


published. 
ORDER 


Within 30 days from the date hereof, respondent shall pay to com- 
plainant, as reparation, $417, plus interest thereon at the rate of 5 
percent per annum from April 1, 1948, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1956) 
PACA Doc. No. 4865.* Decided December 17, 1948. 


Dismissal—Settlement Between Parties 


Complaint dismissed upon receipt of notice that a compromise settlement was 
reached by the parties. 


Mr. R. Edward Tepe, of Cincinnati, Ohio, for complainant. Mr. Earl J. Gratz, 
of Philadelphia, Pennsylvania, for respondent. Mr. James A. O’Donnell, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed against respondent on October 8, 1947. 
It was alleged that complainant sold and delivered to respondent four 
carloads of tomatoes, and that respondent had failed and refused to 
pay the full amount of the agreed purchase price. Respondent filed 
an answer on January 12, 1948, claiming that the tomatoes failed to 
meet an express warranty of U.S. No. 1 grade. Respondent requested 
an oral hearing. 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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The hearing, originally scheduled for September 21, 1948, was re- 
scheduled for October 26, 1948, and again for November 23, 1948. On 
November 22, 1948, the presiding officer was orally advised that a 
settlement had been effected. By letter dated November 25, 1948, 
complainant’s counsel filed notice that this matter had been compro- 
mised and settled by the payment of $1,500 by respondent to com- 
plainant in full settlement of the claim. Accordingly, the complaint is 
dismissed. 

Copies of this order shall be served upon the parties. 


(A. D. 1957) 
PACA Doc. No. 4860.* Decided December 22, 1948. 


Dismissal—Settlement Between Parties 
The controversy having been amicably settled by and between the parties, the 
complaint is dismissed. 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Messrs. 
Weinrob & Feldman, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding brought by the * * * of 


* * * against * * * of * * * under the provisions of the 


Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S. C. 1946 ed. 499a et seq.). 

In its formal complaint, filed October 7, 1947, complainant alleged 
that it contracted to purchase from respondent two carloads of straw- 
berries, grade “B” or better, for 22 cents per pound f. o. b. Paducah 
or Louisville, Kentucky; that respondent failed to deliver the straw- 
berries called for in the contract and complainant was, therefore, 
caused to purchase strawberries of a like kind and grade elsewhere, 
at the market price of 28 cents per pound, thereby incurring a loss of 
$6,570.00. 

In its answer, filed January 5, 1947, respondent denied that a bind- 
ing contract for the sale of the strawberries in question had been 
entered into between the parties, and denied that complainant was 
damaged in the sum of $6,570.00, or in any sum whatsoever, as the 
result of a breach of contract by the respondent. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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The matter was originally set for oral hearing at * * * on Oc- 
tober 12, 1948, but by order of the Examiner was continued to October 
95, 1948. By letter dated October 23, 1948, respondent’s counsel in- 
formed the Department that the controversy had been amicably settled. 
This was confirmed by counsel for the complainant in a letter dated 
November 17, 1948. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint filed herein is hereby dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 1958) 


Peart Grance Frurr Excuanar, Inc. v. Benner Tea Company. 
PACA Doc. No. 4907. Decided December 28, 1948. 


Unlawful Rejection—Damages 


Where the evidence shows that the parties entered into an agreement for the sale 
of a truckload of strawberries on an f. 0. b. acceptance final basis, and that 
no particular delivery hour was specified, and where the complainant-seller 
made delivery in accordance with the terms of the contract but respondent- 
buyer rejected the produce, held, that complainant should be awarded 
reparation for damages resulting from respondent’s wrongful rejection 
amounting to the difference between the original sale price plus transporta- 
tion charges advanced by complainant and the resale value of the straw- 
berries.* 


Evidence—Sale on F. O. B. Acceptance Final Basis 


Evidence of record held to show that the basis of sale was f. o. b. acceptance final 
and not f. o. b., and that the contract did not specify a particular delivery 
hour.* 

Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for com- 
plainant. Mr. F. L. Partridge, of Burlington, Iowa, for respondent. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complainant seeks to recover damages of $748.80 alleged to have been 
suffered by it as a result of respondent’s rejection of 234 crates out of 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Hd. 
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a total shipment of 410 crates of strawberries sold and delivered to 
respondent. Respondent maintains the contract was on an f. o. b. basis 
(only) and not f. o. b. acceptance final as alleged by complainant, and 
that shipment was not received within the time required by the 
contract. 

Formal complaint was filed in the case on January 30, 1948. A copy 
of the formal complaint was served on respondent on February 20, 
1948, and copies of the report of investigation were served on both 
the parties on the same date. Respondent filed its answer in the pro- 
ceeding on March 10, 1948. Submissions by the parties concluded 
with the filing of complainant’s statement in reply on September 9, 
1948. Since neither party requested an oral hearing, the case is han- 
dled in accordance with the shortened procedure provided by the rules 
of practice. 

FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a corpora- 
tion whose post office address is Box 462, Benton Harbor, Michigan. 

2. Respondent, Benner Tea Company, is a corporation whose post 
office address is 210 North Fifth Street, Burlington, Iowa. At the 
time of the transaction herein complained of, respondent was licensed 
under the act. 

3. On or about April 29, 1947, by oral contract negotiated by the 
C. H. Robinson Company of Des Moines, Iowa, and contemplating the 
shipment of a commodity in interstate commerce, complainant sold 
to respondent one truckload of strawberries at an agreed price of 
$4.95 per crate, plus cartage, f. o. b. acceptance final, to be shipped 
from loading point in the State of Louisiana, to respondent at Bur- 
lington, Iowa. 

4. On or about April 29, 1947, complainant shipped by truck from 
loading point at Hammond, Louisiana, to respondent at Burlington, 
Iowa, 410 crates of strawberries of the kind, quality, and grade called 
for by the agreement of the parties, and in the manner agreed upon. 
Trucking charges of $266.50 covering the entire load were paid subse- 
quently by complainant to the trucking concern. 

The truck arrived at destination sometime between 9:00 a. m. and 
11:00 a. m. on May 1, 1947. Respondent accepted and paid for 176 
crates of the strawberries at $4.95 per crate, or $871.20, plus cartage 
at 65 cents per crate, or $114.40, making a total payment of $985.60. 
Respondent refused to accept the remaining 234 crates constituting the 
load. 

5. Upon rejection of the 234 crates of strawberries by respondent, 
complainant caused the berries to be resold for respondent’s account. 
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The berries were resold at $2.40 per crate delivered, and netted the 
sum of $561.60. 

6. Complainant’s damages amount to the difference between the 
original contract price of the shipment plus the cartage charges paid 
by complainant, or $2,296, and the amount paid by respondent for the 
crates accepted plus the resale value of the rejected produce, totaling 
$1,547.20, or a difference of $748.80. 

7. The informal complaint in this case was filed on May 21, 1947, 
which was within nine months after the cause of action alleged therein 


accrued. 
CONCLUSIONS 


Respondent maintains in this proceeding that the contract terms 
which it negotiated with the broker were “f. o. b. (only) plus transpor- 
tation charges of 65 cents per crate, he [complainant] to arrange for the 
transportation service, for arrival early Thursday morning, May 1, 
1947.” Respondent alleges further that the shipment arrived later 
than required by the contract and several hours after its last deliveries 
had been made for the week. Because of the late arrival of the ship- 
ment, respondent accepted only 176 crates of the strawberries and 
rejected the remainder. In support of its contention that the terms 
of the contract were not as alleged by complainant, respondent points 
to the confirmatory telegram sent to respondent by the broker at 8:55 
a.m., April 30, 1947, which reads as follows: 


“Your truck out last nite 410 crates billed 4.95 78 cars shipped 4.60 5.00” 


Complainant admits that it was aware that respondent desired de- 
livery of the strawberries early on the morning of Thursday, May 1, 
1947, and complainant admits that he stated that he knew of no reason 
why the truck should not arrive by that time, and that he said he would 
do everything in his power to see that the load was so delivered. Com- 
plainant contends, however, that he made it very clear to the broker 
that this was not a guarantee and that the shipment was to be on an 
f. o. b. acceptance final basis. Complainant has submitted a copy of a 
telegram which it sent to the broker on April 29, 1947, reading as 
follows: 


“... truck out for Benner 7 :30 410 cases Market Brand 4.75 plus our brokerage 
plus cartage FOB Acceptance Final. Hope Benner will be satisfied this load 
instructed driver do best possible early arrival though started late... .” 


In further support of its contention, complainant has submitted a 
copy of the broker’s standard memorandum of sale, dated April 29, 
1947, which shows that the terms of sale were “F. O. B. acceptance 
final,” and no reference was made therein to a specific delivery date. 

Respondent denies that it was aware the sale was being made on an 
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f. o. b. acceptance final basis, and says that the broker’s standard memo- 
randum of sale did not reach respondent until noon, May 1, 1947, which 
was after disposition of the truckload of strawberries had been made. 
Consequently, respondent says it had no opportunity to take exception 
to this written memorandum of sale. 

The investigation report contains a copy of a letter addressed to 
the Department on July 24, 1947, by the C. H. Robinson Company. 
Statements made therein by the broker are to the effect that clearly 
respondent was aware the terms of the contract were f. o. b. acceptance 
final, and that respondent definitely did state that it wished the berries 
to arrive for their early Thursday morning business. The broker 
stated further that complainant was so advised and said it would do 
everything possible to see that the load was delivered as requested, and 
that this was satisfactory to respondent. 

The only evidence submitted by respondent in support of its posi- 
tion are statements contained in affidavits executed by members of 
respondent corporation. Respondent has not submitted any docu- 
mentary evidence, either in the form of a purchase order memorandum, 
or otherwise. Although the documents submitted by complainant do 
not individually lend complete support to complainant’s position, we 
do not believe they are inconsistent. Upon the basis of all the evi- 
dence submitted, we conclude that complainant has established by a 
preponderance of the evidence the existence of a valid contract between 
the parties calling for delivery of the strawberries on an f. o. b. accept- 
ance final basis, and that the contract did not specify a particular 
delivery hour. 

The docket indicates transportation of the berries from Louisiana 
to Iowa was made by a trucker for George W. Brown and Son, of 
Anna, Illinois, and that the shipment was delayed some two hours 
en route due to motor trouble. Nevertheless, the shipment arrived 
within the required time so far as the contract terms are concerned. 
Where a contract is entered into on an f. 0. b. acceptance final basis, 
and a contract specification as to time of delivery is breached by the 
seller, the buyer would be entitled to recover for losses shown to have 
been sustained by reason of the breach. The buyer under this form of 
contract, however, has no right of rejection under such circumstances. 
The LeRoy Dyal Co., Inc. v. Charles R. Allen, 161 F. (2d) 152. In 
the case before us, not only was shipment made by complainant in 
accordance with the contract specifications as to time of delivery but, 
under the type of contract entered into, even had complainant breached 
the delivery provisions of the contract, respondent’s rejection would 
have been in violation of the act. 
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Complainant should be awarded reparation: for damages suffered, 
amounting to the difference between the original contract price plus 
cartage charges paid by complainant, or $2,296, and the $985.60 paid 
by respondent for the 176 crates accepted, plus the net proceeds of 
$561.60 received on resale of the rejected produce, or a difference of 
$748.80. The facts and circumstances as set forth herein should be 


published. 
ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $748.80, plus interest thereon at the 
rate of 5 percent per annum from May 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1959) 


Wisunarzki & Natuet v. A. & G. Propuce Company. PACA Doc. 
No. 5049. Decided December 31, 1948. 


Failure to Pay Purchase Price—Default 


Where it is alleged that respondent failed and refused to pay complainant the 
purchase price for 15 baskets of peppers delivered to respondent by com- 
plainant, and where respondent failed to file an answer in the proceeding, 
held, that respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint and reparation should be awarded complainant 


for the amount due.* 


Wishnatzki & Nathel, of New York, New York, complainant pro se. Mr. John 
F. McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seq.), instituted 
by the complainant against the respondent by an informal complaint 
filed July 15, 1948, followed by a formal complaint filed August 3, 
1948. The complainant alleges the failure to pay the purchase price 
for 15 baskets of peppers sold to the respondent on June 1, 1948. 
A copy of the report of investigation was served by registered mail 
upon the complainant on October 1, 1948. A copy of the formal com- 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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plaint and a copy of the report of investigation were personally 
served upon an officer of the respondent on October 18, 1948. At the 
time of such service respondent was notified in writing that an answer 
to the complaint should be filed within 20 days thereafter and that, 
in accordance with § 47.8 (c) of the Rules of Practice, failure to file 
an answer would constitute a waiver of hearing on the facts and an 
admission of the allegations of the complaint. Respondent has failed 
to file an answer to the complaint and this proceeding is disposed of 
on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harris Wishnatzki 
and Daniel Nathel, doing business as Wishnatzki & Nathel, whose post 
office address is 313 Washington Street, New York 13, New York. 

2. Respondent, A. & G. Produce Company, is a corporation whose 
last known address is 8 Lackawanna Avenue, Scranton, Pennsylvania. 
The officers of the corporation are Frank W. Gaydosh, President, 
Adam A. Grudis, Secretary-Treasurer, and Henry Rak, Director. At 
the time of the transaction herein complained of respondent was 
licensed under the act. 

3. On or about June 1, 1948, complainant, by oral contract, sold to 
respondent, in the course of interstate commerce, 15 baskets of Fancy 
California Wonder Peppers at $3.00 per basket, or for a total price 
of $45.00, f. o. b. New York, New York. 

4. Respondent accepted the peppers, in compliance with the con- 
tract of purchase and sale, but has failed to pay complainant any part 
of the purchase price therefor. 

5. Formal complaint was filed within nine months after the cause 


of action accrued. 
CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
an admission of the facts alleged in the complaint (§ 47.8 (c) of the 
Rules of Practice; 7 CFR, 1945 Supp., 47.8 (c) ). 

The admitted facts are that the respondent purchased from the 
complainant 15 baskets of peppers at a total price of $45.00; that re- 
spondent accepted delivery of the produce; and that respondent has 
failed to pay the agreed purchase price. In the course of the investi- 
gation of this complaint by the Department, respondent’s Secretary- 
Treasurer, Adam A. Grudis, stated to a representative of the Depart- 
ment that a stortage of funds was the reason for failure to remit. 
Respondent’s failure to pay complainant the purchase price of the 
produce was in violation of section 2 of the act. Complainant should 
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be awarded reparation in the amount of $45.00, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $45.00, with interest thereon at the rate 
of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 1960) 


Wuiretry & Ler v. ZonNn1s Propuce Company. PACA Doc. No. 5054. 
Decided December 31, 1948. 


Failure to Pay Full Purchase Price—Default 


Where it is alleged that respondent has failed to pay the full purchase price for 
two carloads of watermelons delivered to respondent by complainant, and 
where respondent failed to file an answer to the complaint, held, that re- 
spondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to pay the full amount 
of the agreed purchase price is a violation of the act for which reparation 
should be awarded complainant.* 


Whiteley & Lee, of Athens, Texas, complainant pro se. Mr. John F. McCarty, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seqg.), instituted by 
the complainant against the respondent alleging failure to pay the full 
purchase price for two carloads of watermelons purchased from com- 
plainant in July 1947. A copy of the report of investigation was 
served by registered mail on the complainant on October 14, 1948. A 
copy of the formal complaint and a copy of the report of investigation 
were served in like manner upon respondent on October 13, 1918. 

At the time of such service respondent was notified in writing that 
an answer to the complaint should be filed within 20 days thereafter 
and that, in accordance with § 47.8 (c) of the Rules of Practice, failure 
to file an answer would constitute a waiver of hearing on the facts and 


* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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an admission of the allegations of the complaint. Respondent has 
failed to file an answer to the complaint and this proceeding is being 
disposed of on the basis of such default. 


FINDINGS OF FACT 


1. The complainant is a partnership composed of A. E. Whiteley 
and Porter Lee, whose post office address is Athens, Texas. 

2. Respondent is a partnership composed of Nathan Zonnis and 
Bessie S. Zonnis who, at the time of the transactions here involved, 
were doing business as Zonnis Produce Company at 813 North Fourth 
Street, St. Louis, Missouri. The respondent was licensed under the 
act at the time of these transactions. 

3. On July 28, 1947, complainant, through its broker, sold to re- 
spondent, in the course of interstate commerce, one carload of U. S. 
No. 1 Texas Black Diamond Watermelons, weighing 26,680 pounds 
at $1.00 per hundredweight, f. o. b. Athens, Texas, or for a total price 
of $266.80, to be delivered in St. Louis. 

4. On July 30, 1947, complainant, through its broker, sold to re- 
spondent, in the course of interstate commerce, a second carload of 
U. S. No. 1 Texas Black Diamond Watermelons, weighing 28,400 
pounds, at $1.15 per hundredweight, f. o. b. Athens, Texas, or for a 
total price of $326.60, to be delivered in St. Louis. 

5. Complainant drew two drafts on respondent for the sales price 
of this produce, but respondent refused to honor the drafts when pre- 
sented for payment and they were returned to complainant’s bank. 
Subsequently, respondent remitted $100.00 to the complainant in part 
payment for this produce. 

6. Upon arrival of the two shipments at destination, the respondent 
accepted the commodity, in compliance with the contract of purchase 
and sale. 

7. Respondent has failed to pay the full purchase price for the two 
carloads of watermelons. After deducting the $100.00 remitted on 
account, there remains due the complainant from the respondent the 
sum of $493.40. 

8. An informal complaint was filed on February 6, 1948, which 
was within nine months after the cause of action accrued. The formal 
complaint was filed on August 5, 1948. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint constituted 
an admission of the facts alleged in the complaint, as provided in the 
Rules of Practice (7 CFR 1945, Supp. 47.8 (c)). The facts thus 
admitted are that the respondent purchased from complainant two 
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carloads of watermelons at a total price of $593.40; that complainant 
delivered, in accordance with the contract; and that respondent ac- 
cepted the shipments, but has paid only $100.00 of the agreed purchase 
price. Respondent’s failure to pay the balance of $493.40 is a viola- 
tion of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $493.40, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $493.40, with interest thereon at 
the rate of 5 percent per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





COURT DECISIONS 


Irvine Weis anp Company et al.* v. Cuartes F. BRANNAN, SECRETARY 
or AGRICULTURE, 171 F. 2d 232. Decided December 7, 1948. 


UNITED STATES COURT OF APPEALS 
For the Second Circuit 
No. 39—October Term, 1948 
Docket No. 20980 


Suspension of Registration of Future Commission Merchant and Floor Broker— 
Denial of Trading Privileges 


In this proceeding to review an order of the Judicial Officer, acting for the 
Secretary of Agriculture, suspending for a period of ten days the registra- 
tions of petitioners-appellants as a futures commission merchant and floor 
broker and requiring contract markets to deny trading privileges to them, 
for violation of record-keeping requirements of the Commodity Exchange 
Act, the Court held that: (1) the falsity of an entry in the financial and 
contract ledgers of a futures commission merchant cannot be cured or its 
illegality mitigated by the fact that the futures commission merchant kept, 
in a separate place in the office, an unrelated record which, if examined, 
would have disclosed the falsity of the entry and revealed the true state 
of facts; (2) the unrelated records relied on were not sufficiently explicit 
to meet the requirements of the act and were not prepared until after 
government inspection; and (3) the order of the Judicial Officer, suspending 
the registration of Irving Weis and Company as a futures commission 
merchant and of Irving Weis as a floor broker and ordering all contract 
markets to refuse all trading privileges to petitioners, should be sustained.** 


Requirements of Act Relating to Written Records 


Petitioners’ contention that the requirements of the Commodity Exchange Act 
relating to written records refers only to brokers’ memorandum on the floor 
of the exchange is refuted both by the language of the regulation under the 
act and by the practice in the trade.** 


*7 A. D, 180, 193, affirmed.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Books and Records—Concealment and Evasion of Provisions of Act Relating 
to Written Records 







In view of the facts and of the pattern of concealment and evasion running 
through petitioner’s actions, the Court concluded that it was not justified 
in holding the findings of the Judicial Officer that the cards in question 
were not actually prepared until after the investigators had inspected the 
accounts to be unsupported by the evidence, and, therefore, the Judicial 
Officer was amply justified in his finding of a violation of the Commodity 
Exchange Act and regulations thereunder.** 











Inspection of Books and Records—Duty of Government Inspectors 





The argument that the investigators should have gone beyond the ledgers to 

ascertain the true name of the account in question is unreasonable where 
the entry in the ledger consists of the name of a natural person with an 
appropriate address and carries no suggestion that the entry is untrue.** 







Administrative Law—Suspension of Registration—Appellate Court Will Not 
Substitute Its Own View as to Appropriate Punishment 






Petitioners’ objection to the punishment visited upon them on the ground that 
the suspension of registration and trading privileges even for the brief 
period of ten days was unduly harsh and disruptive of their business is 
untenable as the Judicial Officer carefully reviewed these contentions and 
pointed out that this is not a “borderline case,” but “the violations found 
are serious and were purposeful, not merely technical,’’ and held that though 
it was “never pleasant to order sanctions such as a suspension of registra- 
tion,” yet fair and impartial administration of the Commodity Exchange 
Act so required; hence, there is no basis upon which an appellate court 
would be justified in substituting its own view for that of the Judicial 
Officer as to the appropriate punishment.** 















Administrative Law—Limitation of Judicial Review of Remedies or Penalties 






Judicial review of remedies or penalties set by regulatory administrative agen- 
cies is strictly limited, and extends no further than to ascertain whether 
the agency made an allowable judgment in its choice of the remedy, and 
where the agency has a wide latitude for judgment the courts will not 
interfere except where the remedy selected has no reasonable relation to 
the unlawful practices allowed to exist.** 









Effect of Violation of Act by Partner Upon Partnership 






No question as to the suspension of the partnership (as distinguished from that 
of the named partners), absent proof of knowledge or participation by all 
partners, can here arise, since the Commodity Exchange Act is specific in 
providing that “the act, omission, or failure” of any person acting for a 
partnership within the scope of his employment shall be deemed the act, 
omission, or failure of the partnership.** 












**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 





COMMODITY EXCHANGE ACT 
171 F. 2d 282 


Before L. Hann, Cuark, and Franx, Circuit Judges 


On petition for review of an order entered on behalf of the Secretary 
of Agriculture 


Petition by Irving Weis and Company, a partnership, and Irving 
Weis and Alexander Cycleman, as individual partners, for review of 
an order of the Judicial Officer of the United States Department of 
Agriculture, acting for the Secretary of Agriculture, suspending for 
a period of ten days the registrations and trading privileges of the 
petitioners as futures commission merchants under the Commodity 
Exchange Act, 7 U.S.C. A.§ 6. Order affirmed. 

Harold H. Corbin, of New York City (Corbin, Bennett & Delehenty 
and Edward J. Bennett, all of New York City, on the brief), for 
petitioners. 

Neil Brooks, Sp. Asst. to Atty. Gen. (J. Stephen Doyle, Jr., Sp. Asst. 
to Atty. Gen., Lewis A. Sigler, Asst. Asso. Sol., and Benjamin M. 
Holstein, Atty., U. S. Dept. of Agric., both of Washington, D. C., and 
John F. X. McGohey, U. S. Atty., of New York City, on the brief), 
for respondent. 


CrarkK, Circuit Judge: 


This is a proceeding to review an order of the Judicial Officer of the 
Department of Agriculture, acting for the Secretary of Agriculture, 
suspending petitioners’ registration and trading privileges for a ten- 
day period for violation of §4 of the Commodity Exchange Act, 7 
U.S.C. A. § 6, and § 1.87 of the regulations, 17 CFR 1.37, issued under 
the Act. These prohibit dealings in commodity futures except through 
members of designated boards of trade by contracts and accounts of 
record showing, among other things, the true name and address of the 
trading customer.’ The order in question was based upon a finding 
that petitioners had failed to keep a record, of the true name of 
a customer. 


1Sec. 4 of the Commodity Exchange Act prohibits dealings in commodities for future 
delivery except “where such contract is made by or through a member of a board of trade 
which has been designated by the Secretary of Agriculture as a ‘contract market,’ as 
hereinafter provided in this chapter, and if such contract is evidenced by a record in writing 
which shows the date, the parties to such contract and their addresses, the property 
covered and its price, and the terms of delivery: Provided, That each board member shall 
keep such record for a period of three years from the date thereof, or for a longer period if 
the Secretary of Agriculture shall so direct, which record shall at all times be open to 
the inspection of any representative of the United States Department of Agriculture or 
the United States Department of Justice.” 

Sec. 1.37 of the regulations requires each futures commission merchant and each mem- 
ber of a contract market to “keep a record in permanent form which shall show for each 
commodity futures account carried by him the true name and address of the person for 
whom such account is carried and the principal occupation or business of such person 
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During the latter part of May 1945, one Reuben McGuigan, also 
known as E. L. McGuigan approached petitioner Cycleman, as manag- 
ing partner of petitioner Irving Weis and Company, with the request 
that a trading account be opened for him in the maiden name of his 
wife, Edith Adelson. According to Cycleman’s testimony, he ex- 
plained that he was publishing a market news report, and he wanted 
to prevent those who did not purchase his report from obtaining the 
same information through observation of his activities on the market. 
Cycleman then instructed McGuigan to obtain a trading power of 
attorney executed by his wife. When he received the instrument, with 
a check for $1,200, signed by McGuigan in his presence, “Edith Adel- 
son by Reuben McGuigan,” Cycleman opened an account for McGuigan 
in the Adelson name. From June 14, 1945, to November 14, 1945, 
petitioners executed a number of commodity exchange transactions 
for McGuigan. They recorded these transactions in their ledgers under 
the name of Edith Adelson. There was nothing on the face of the 
ledger sheets to indicate any other interest in the account or to refer the 
examiner to any other source of information. All cash payments on 
transactions in the account were made to McGuigan, and checks issued 
to the order of Edith Adelson were so endorsed by petitioners that they 
could be cashed by him, although his trading authority did not au- 
thorize them to pay any funds out of the account to him. The cash 
vouchers for payments to McGuigan carried the Adelson name only, 
and indicated that her account was to be charged. 

On November 15, 1945, at McGuigan’s request, petitioners closed 
the Adelson account and transferred the balance, in the amount of 
$19,500, to a new account for McGuigan, to which was given the 
fictitious name of Louis J. Burnstein, with a fictitious address. At 
that time, and at petitioners’ offices, McGuigan executed a customer’s 
card, which he signed with the Burnstein name and dated back to 
July 20, 1939. On November 15, again at McGuigan’s request, peti- 
tioners closed his “Burnstein” account and made out a check to “Burn- 
stein” endorsed so that McGuigan could cash it. At the same time 
they opened a new account for McGuigan in his own name, with sub- 
stantially the same opening balance as the closing balance in the 
“Burnstein” account. This account was closed on January 15, 1946. 
McGuigan’s trading privileges were subsequently suspended for price 
manipulation in commodity futures. In re Reuben Earl McGuigan, 
5 Agric. Dec. 249, 5 Agric. Dec. 525 (1946). 
as well as the name of any other person guaranteeing such account or exercising any 


trading control with respect to such account. Such record shall be open to inspection by 
any authorized representative of the Commodity Exchange Administration.” 
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During the latter part of October and the first part of November, 
1945, the Commodity Exchange Authority conducted a regular peri- 
odic examination of petitioners’ records. This examination did not 
uncover information that the Adelson account might be owned or 
controlled by another, and no such information was volunteered. The 
examiners limited their scrutiny to the face of ledgers except where 
their face indicated a code or trade name other than a natural name. 
Of five hundred accounts of customers trading through petitioners in 
regulated commodities under the Act, only McGuigan’s account was 
carried in a natural name other than that of the owner. The Chief 
Accountant for the New York office of the Authority testified that he 
had never known of a case “where an account was carried in the name 
of a natural person which name was a trade name.” 

During November, 1945, the Authority learned from outside sources 
that some connection existed between Edith Adelson and Reuben Mc- 
Guigan, and questioned petitioners about the Adelson account. They 
received in answer evasive and false statements. Petitioners made use 
of the trading authority, which McGuigan had procured at their in- 
stance from his wife, to explain the connection between the two; and 
petitioners claimed that all payments on the account were made to 
Edith Adelson. Not until January 25, 1946, in the course of a further 
conversation with representatives of the Authority, did petitioners 
answer direct questions in such a way as to show that the Adelson 
and McGuigan accounts were one and the same, or produce records to 
indicate the true ownership of the Adelson and Burnstein accounts. 
These records, which petitioners claimed had always been available 
for inspection, took the form of two 3 x 5 cards from a card index 
file of customers maintained by them. One of the cards bore the name 
of Edith Adelson, her address, and the name of “E. L. McGuigan,” 
preceded by a code number indicating that McGuigan “controlled” 
the account. The other card bore the name and address of Reuben L. 
McGuigan and, among other information, the heading “Trade Names” 
over the names of Edith Adelson and Louis J. Burnstein. The Edith 
Adelson name was followed by the symbol “P/A,” which would indi- 
cate that McGuigan merely held a power of attorney from her. A 
third card, with the name of Louis J. Burnstein, was not produced 
until October 9, 1946, the day of the hearing below. It was not intro- 
duced into evidence. 

Petitioners contend that the statutory requirement of a written 
record refers only to the brokers’ memoranda on the floor of the Ex- 
change. The contention is clearly refuted both by the language of the 
regulation under the Act and by the practice in the trade. See Baer 
and Woodruff, Commodity Exchange, c. 4, 1929. Petitioners argue 
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that the investigators for the Authority should have gone beyond the 
ledger sheets to ask whether the Adelson account was being carried 
under a trade name or there were other records of the true owner. The 
argument is plainly unreasonable where the “trade name” was a nat- 
ural name, with an appropriate address, and did not suggest or imply 
that the ledger entry for the account was untrue. Although a code 
name may be properly used in the ledger where there is a clear reference 
to the true name record, “the fact that * * * falsity may be ex- 
posed by an examination of other books of account, does not render it 
any the less a false entry.” United States v. Britton, 107 U. S. 655, 
664. And cf. United States v. Selman-Reinstein, Inc., D. C. Minn., 
52 F. Supp. 208. 

But even if the investigators had gone to petitioners’ card file and 
had found the cards later produced, they would not have obtained 
information sufficient to met the requirements of the statute, since the 
Adelson card showed only that one E. L. McGuigan held a power of 
attorney for her account; and the card for Reuben McGuigan had a 
similar notation. In view of these facts and of the pattern of conceal- 
ment and evasion running through petitioners’ actions, we are not 
justified in holding the finding below that the cards in question were 
not actually prepared until after the investigators had inspected the 
accounts to be unsupported by the evidence. We conclude therefore 
that the Judicial Officer was amply justified in his finding of a violation 
of the Act and regulations against the petitioners. 

Petitioners also object to the punishment visited upon them, con- 
tending that the suspension of registration and trading privileges even 
for the brief period of ten days was unduly harsh and disruptive of 
their business. As a matter of fact the referee who took the testimony 
was impressed with their contentions in this regard at least, so that, 
while he recommended the findings of violation of the regulations and 
statute, he recommended only a three-day suspension of trading privi- 
leges, which should itself be suspended, pointing out that the firm 
handled a volume of sales which amounted to a gross profit of approxi- 
mately $3,000 per day. The attorney for the Authority took exception 
to this decision that “because a violator does a large volume of business 
he should suffer no effective penalty” and said that such a standard 
would be an embarrassing precedent as a departure from impartial 
administration and a grant of practical immunity to large firms to 
disregard the Act. The Judicial Officer carefully reviewed these con- 
tentions, pointed out that this was not a “borderline case,” but “the 
violations found are serious and were purposeful, not merely tech- 
nical,” and held that though it was “never pleasant to order sanctions 
such as a suspension of registration,” yet fair and impartial adminis- 
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tration of the Act so required. The final order therefore provided for 
a ten-day suspension of the registration of Irving Weis and Company 
as a futures commission merchant and of Irving Weis as a floor broker 
under the Commodity Exchange Act and that “all contract markets 
shall refuse all trading privileges thereon to Irving Weis, Irving Weis 
and Company, and Alexander Cycleman” for a like period. Weis and 
Cycleman were the two active partners, both of whom had testified 
in the proceeding; the other two partners, Joseph Mark and Morris 
Weiss, were not parties to the proceeding, did not appear therein, and 
no order ran against them individually. 

. Judicial review of remedies or penalties set by regulatory adminis- 
trative agencies is strictly limited. “It extends no further than to 
ascertain whether the Commission made an allowable judgment in 
its choice of the remedy. * * * It has wide latitude for judg- 
ment and the courts will not interfere except where the remedy 
selected has no reasonable relation to the unlawful practices found 
to exist.” Jacob Siegel Co. v. Federal Trade Commission, 327 U. S. 
608, 612, 613, per Mr. Justice Douglas; Deer v. Federal Trade’ Com- 
mission, 2 Cir., 152 F. 2d 65, and cases cited. Here the penalty so 
carefully considered by the agency charged with the responsibility 
seems well within the limits of its sound and informed discretion. No 
question as to the suspension of the partnership (as distinguished 
from that of the named partners), absent proof of knowledge or 
participation by all four members, can here arise, since the Act is 
specific in providing that “the act, omission, or failure” of any person 
acting for a partnership within the scope of his employment shall be 
deemed the act, omission, or failure of the partnership. 7 U. S. C. 
A.§4. Hence we see no basis upon which an appellate court would 
be justified in substituting its own view as to the appropriate pun- 
ishment. 


Order affirmed. 
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APPEALS FROM SECRETARY’S DECISIONS 


(Action for Review by Courts) 


Agricultural Marketing Agreement Act of 1937 
Titusville Dairy Products Company v. Anderson, 6 A. D. 639. Decided 
July 24, 1947. Appeal dated August 14, 1948, pending in the Circuit 
Court of Appeals for the Third Circuit, Civil Action No. 6660. 
Whiting Milk Company v. Brannan, 7 A. D. 511. Decided July 16, 1948. 
Appeal dated August 8, 1948, pending in the District Court of the United 
States for Massachusetts, Civil Action No. 7762. 


Perishable Agricultural Commodities Act, 1930 

California Fruit Exchange v. Rothenberg, 7 A. D. 986. Decided October 
21, 1948. Appealed to the District Court of the United States for the 
Western District of New York, Civil Action No. 3914, November 17, 
1948. 

Central Fruit and Vegetable Company and West Texas Produce Company ». 
Associated Fruit Distributors of California, and Red Lion Packing Com- 
pany, 7 A. D. 324. Decided April 23, 1948. Appealed to the District 
Court of the United States for the Southern District of California, Civil 
Action No. 8244-PH, May 21, 1948. 

D. L. Piazza Company v. Sweet Memory Fruit Company, 7 A. D. 397. 
Decided May 4, 1948. Appealed to the District Court of the United States 
for the District of Minnesota, Civil Action No. 2746, June 1, 1948. 

Ernest E. Fadler Co. »v. Michigan Repacking & Produce Co., 7 A. D. 336. 
Decided April 23, 1948. Appealed to the District Court of the United 
States for the Eastern District of Michigan, Civil Action No. 7363, May 
20, 1948. 

Fruit Processors, Inc. v. Lerman Brothers, 7 A. D. 545. Decided July 7, 
1948. Appealed to the District Court of the United States for the District 
of Columbia, Civil Action No. 3851-48, September 17, 1948. 

L. Gillarde Company v. Pioneer Fruit and Commission Co., 7 A. D. 9. 
Decided January 9, 1948. Appealed to the District Court of the United 
States for the District of Connecticut, Civil Action No. 2277, February 
6, 1948. 

Lancaster Fruit Company v. Wishnatzki & Nathel, 7 A. D. 204. Decided 
March 1, 1948. Appealed to the District Court of the United States for 
the Southern District of Massachusetts, Civil Action No. 45-569, April 22, 
1948, 
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DISPOSITION OF APPEALS (ACTION FOR REVIEW) FROM SECRE- 
TARY’S DECISIONS BY COURTS 


Agricultural Marketing Agreement Act of 1937 
St. Lawrence County Cooperative Dairies, Inc. v. Anderson. District Court 
of the United States for the Southern District of New York, Civil Action 
No. 45-61. Appeal from 7 A. D.107. Dismissed for want of jurisdiction, 


June 2, 1948. 

. United States v. Martin (published in 7 A. D. 494). District Court of the 
United States for the District of Massachusetts, Civil Action No. 2277. 
Decided June 9, 1948. United States Government upheld. 

United States v. The Telling-Belle Vernon Co., a corporation, et al. (published 
in 7 A. D. 848). District Court of the United States for the Northern 
District of Ohio, Eastern Division, Civil Action No. 25283. Decided 
January 1948. United States Government upheld. 


Commodity Exchange Act 
General Foods Corporation v. Brannan, Circuit Court of Appeals, Seventh 
Circuit. Decided October 29, 1948. 6 A. D. 288, reversed. 
Irving Weis and Company et al. v. Brannan, Secretary of Agriculture, 171 F. 
2d 232, 7 A. D. 1236. United States Court of Appeals, Second Circuit, 
Civil Action No. 20980. Decided December 7, 1948. 7 A. D. 180, 
sustained. 


Perishable Agricultural Commodities Act, 1930 

American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Produce 
Corporation, 78 F. Supp. 309, 7 A. D. 498. District Court of the United 
States for the Eastern District of Pennsylvania, Civil Action No. 7713. 
Decided May 5, 1948. 6 A. D. 788, sustained. 

Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904, 7 A. D. 589. Circuit Court of 
Appeals, Tenth Circuit, Civil Action No. 3574. Decided March 5, 1948. 
6 A. D. 15, sustained. 

Joseph Denunzio Fruit Company ». Associated Fruit Distributors of Cali- 
fornia and the Red Lion Packing Company, 79 F. Supp. 117, 7 A. D. 1009. 
District Court of the United States for the Southern District of California, 
Central Division, No. 6940 O’C Civil. Decided June 16, 1948. 6 A. D. 
139, sustained. 

L. Gillarde Company v. Joseph Martinelli & Co., Inc., 168 F. (2d) 276, 
7 A. D. 421. Circuit Court of Appeals, First Circuit, Civil Action No. 
4322. Decided May 17, 1948. The judgment of the District Court of 
the United States for the District of Massachusetts (73 F. Supp. 293, 
7 A. D. 359) decided August 27, 1947, reversing 5 A. D. 555, vacated 
and cause remanded for further proceeding. Petition for rehearing 
has been filed by appellant. Certiorari denied by the Supreme Court 
on December 6, 1948. 
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L. Gillarde Company »v. Joseph Martinelli & Co., Inc., 169 F. (2d) 60, 7 A.D. 
595. Circuit Court of Appeals, First Circuit, Civil Action No. 4322. 
Decided July 8, 1948. The judgment of the District Court of the United 
States for the District of Massachusetts, entered on August 27, 1947 
(73 F. Supp. 293, 7 A. D. 359), reversing 5 A. D. 555, was vacated and 
cause remanded for further proceedings on May 17, 1948 (160 F. 2d 276, 
7 A. D. 421). The judgment of this court entered May 17, 1948, is 
vacated; and the judgment of the District Court of August 27, 1947, 
is vacated and the case is remanded to that court for the entry of judgment 
in accordance with the opinion of May 17, 1948, as hereby amended. 
Thus the decision of the Judicial Officer, 5 A. D. 555, is sustained. Certi- 
orari denied by the Supreme Court on December 6, 1948. 

W. H. Lailer & Co., Inc. v. C. E. Jackson Co., 75 F. Supp. 827, 7 A. D. 161. 
District Court of the United States for the District of Massachusetts, 
Civil Action No. 6853. Decided February 6, 1948. 6 A. D. 454, 
sustained. 

Western Fruit Growers, Inc. v. Beilman Produce Co., Inc., 75 F. Supp. 334, 
7 A. D. 363. District Court of the United States for the Middle District 
of Pennsylvania, Civil Action No. 7713. Decided January 28, 1948. 
4 A. D. 334, sustained. 





AGRICULTURE DECISIONS CITED BY COURTS AND OTHER 
AUTHORITIES 


Agricultural Marketing Agreement Act of 1937 
Beatrice Creamery Co. v. Anderson, 6 A. D. 969 (1947), in Pike and Fischer, 
Dec. Note #846. 
Dairymen’s League Coop. Assn., Inc. v. Anderson, 7 A. D. 43 (1948), in 
Pike and Fischer, Dec. Note #850. 

* Dairy Specialties, Inc., 3 A. D. 1 (1944) in “Cases and Materials on Ad- 
ministrative Law,” page 641, Carl McFarland and Arthur T. Vanderbilt 
(Mathew Bander & Co., Inc., 1947). 

Purity Creamery Products, Inc., 7 A. D. 80 (1948), in Pike and Fischer, 
Decisions 48f.712—45. 

Queensboro Farm Products, Inc., 7 A. D. 98 (1948), in Pike and Fischer, 
Decisions 34f.31-13. 

St. Lawrence County Coop. Dairies, Inc., 7 A. D. 107 (1948), in Pike and 
Fischer, Decisions 34f.31—10. 

Whiting Milk Co., 7 A. D. 511 (1948), in Pike and Fischer, Dec. Note #861. 


Commodity Exchange Act 
Goldwurm, 7 A. D. 265 (1948), in 16 LW 2524. 
McGuigan, Reuben Earl, 5 A. D. 249 (1946), 5 A. D. 525 (1946), in Irving 
Weis and Company et al. v. Brannan, Secretary of Agriculture, 171 F. 2d 
232, 7 A. D. 1236 (1948). 


Packers and Stockyards Act, 1921 

Attix v. Diamond Poultry Dealers, 7 A. D. 531 (1948), in Pike and Fischer, 
Dec. Note #864. 

Jary v. Texas & Southwestern Cattle Raisers’ Assn., 7 A. D. 296 (1948), in 
16 LW 2557. 

Shannon and Farrell, 7 A. D. 951 (1948), in 17 LW 2185 and Pike and 
Fischer, Decisions 34b.63-8. 

St. Paul Union Stock Yards Co., 6 A. D. 321 (1947), in 15 LW 2609. 


Perishable Agricultural Commodities Act, 1930 

Adams & Dodge v. Joseph Martinelli & Co., 6 A. D. 1018 (1947), in Joseph 
Denunzio Fruit Co. v. Associated Fruit Distributors of California and the 
Red Lion Packing Co., 79 F. Supp. 117, 7 A. D. 1009 (1948). 

American Fruit Growers, Inc. ». Lewis D. Goldstein Fruit & Produce Cor- 
poration, 6 A. D. 788 (1947), in American Fruit Growers, Inc. v. Lewis D. 
Goldstein Fruit and Produce Corporation, 78 F. Supp. 309, 7 A. D. 498 
(1948). 

Battinstini Bros, v. Sentor Bros., Inc., 4 A. D. 571 (1945), in L. Gillarde Co. 
v. Joseph Martinelli & Co., C. C. A. Ist Cir., 7 A. D. 421 (1948). 

Ernest A. Fadler Co. v, Sullivan, 7 A. D, 14 (1948), in 16 LW 2369. 
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Joseph Denunzio Fruit Company v. Associated Fruit Distributors of Cali- 
fornia and the Red Lion Packing Company, 6 A. D. 139, 347 (1947), in 
Joseph Denunzio Fruit Co. v. Associated Fruit Distributors of California 
and the Red Lion Packing Company, 79 F. Supp, 117, 7 A. D. 1009 (1948). 

L. Gillarde Co. v. Ritter & Co., 4 A. D. 594 (1945), in L. Gillarde Co. ». 
Joseph Martinelli & Co., C. C. A. Ist Cir., 7 A. D. 421 (1948). 

Russum v, Schowker Bros. & V. E. Turner, Jr., 6 A. D. 583 (1947), in Joseph 
Denunzio Fruit Co. v. Associated Fruit Distributors of California and the 
Red Lion Packing Company, 79 F. Supp. 117, 7 A. D. 1009 (1948). 

S. Albertson Co., Inc. ». Rio Mar Growers, 7 A. D. 891 (1948), in 17 LW 
2137. 

Schoenburg, Price & Co. v. Lewis D. Goldstein Fruit & Produce Corp., 2 
A. D. 772 (1943), in L. Gillarde Co. »v. Joseph Martinelli & Co., C. C. A. 
Ist Cir., 7 A. D. 421 (1948). 

Western Vegetable Distributors v. Karsnow, PACA Doc. No. 2312, S—1677, 
in Joseph Denunzio Fruit Co. v. Associated Fruit Distributors of Cali- 
fornia and the Red Lion Packing Company, 79 F. Supp. 117, 7 A. D. 
1009 (1948). 





COMMODITIES INVOLVED IN PROCEEDINGS UNDER PERISHABLE 
AGRICULTURAL COMMODITIES ACT, 1930 (1948) 

Page 

37, 149, 151, 312, 394, 794 

152, 159, 410, 572, 880, 1124, 1128 

Braccoli 304 

Cabbage 204, 238, 472 

Cantaloups 486, 571, 579, 823 
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236 


319 
Grapes 324, 397, 474, 578, 977, 986, 1112, 1131 
Lemons 230, 475, 1004 
RUMEN ee to ae he eh i en ee, 14, 235, 403, 416, 563, 809, 997, 1205 


Mushrooms 


Nectarines 19 


Onions 159, 227, 312, 418, 569, 836, 1211 
SURE ie ae oe cin a woe ke Ao Re eee AS 317, 801, 807, 891, 1082 


Peaches 344, 393, 799, 898, 1000 


Peppers_- - -- 


East oe i i ON a ala as cos Moe ee 
RN ot A at Ae eR he At ea 146, 154, 308, 315, 392, 401, 


414, 471, 582, 584, 815, 821, 832, 838, 840, 876, 882, 900, 1072 

NUNN i Sune cate etn st bemae OReS ORAM amaeon eee pate eater 545 
478, 480, 482, 484 

Sweetpotatoes______- 399 
Tomatoes__ 4, 9, 19, 25, 148, 212, 217, 225, 227, 310, 322, 336, 344, 408, 470, 476, 
543, 558, 576, 871, 890, 980, 992, 1092, 1098, 1197, 1204, 1214 

NPN a ak aoe nae ae aa 6, 210, 412, 549 
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CORRECTION NOTICE 


Reads 
16341 
16341 
16341 
with 
complainant 
(March) C. C. A. 2d 
(March) C. C. A. 2d 
C. C. A. 2d 
C. C. A. 2d 
3354 
Intent of Statute 
of the Congress 


vii (August) 7:000 
x (August) 7:000 
848 1 (folio) Perishable Agricul- 
tural Commodities 
Act, 1930 


821130—49-——-9 


Corrected Reading 
16314 
16314 
16314 
without 
complained 
C. C. A. 7th 
C. C. A. 7th 
C. C. A. 7th 
C. C. A. 7th 
3355 
Intent of Order 
of the Order 
7:848 
7:849 
Agricultural Marketing 
Agreement Act of 1937 
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DECISIONS AND DOCKET NUMBERS ARRANGED IN CONSECUTIVE 
ORDER 


A.D. Docket No. Page A.D: Docket No. Page 
1674 1246 1 1709 4835 154 
1675 =1735- 3 1710* 4654 156 
1748; 1711* 4867 157 
1750; 1712* 4820 159 
1752- 1713* 4777 159 
1763; } 1714 179 
1769- 1715 180 
LW; 1716 193 
1788 1717 194 
4706 1718 195 
4769 1719 196 
4815 1720 198 
4791 1721 199 
4654 1722 200 
4705 1723 204 
4643 1724 210 
4737 1725 212 
4732 1726 217 
4738 1727* 225 
4744 1728* 227 
4812 1729 227 
27-55 1730* 230 
27-56" 1731* 235 
27-60 1732 ¢ 236 
27-68 1733* 238 
27-66 1734 265 
53-9 1735 ¢ 281 
53-13 1736 282 
3-5 1737 284 
41-24 1738 288 
32-1 1739 296 
383 1740* 304 
143 1741* 304 
425 1382 1742 305 
1780 1743 308 
1797 142 1744* j 310 
1799 §=1438 1745* 311 
4828 146 1746* 312 
4723 148 1747 312 
4864 149 1748 315 
4829 151 1749* 317 
4818 152 1750 319 


*Unpublished decision reported in Agriculture Decisions.—Ed. 
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DECISIONS AND DOCKET NUMBERS 


A.D. Docket No. 


1751 
1752 
1753 
1754* 
1755 
1756 
1757 
CEA co ce-ss5<=, BAe 
1759 
1760 
1761 
1762 
1763* 
1764* 
1765 
1766 
1767 
1768 
1769* 
1770 
1771 
1772 
1773 
1774 
1775 
1776* 
1777 
1778 
1779 
1780 
1781 
AHCS&HCV-.-- 1782 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 
1792 
1793 
1794 
1795 
1796* 
1797* 
1798 
1799* 
1800* 


4909 
4589 
4657 
4659 
4727 
4778 
4905 
44 

43 

5 
1806 
435 
4859 
4858 
4895 
4901 
4914 
4920 
4802 
4893 
4921 
4891 
4876 
4836 
4924 
4687 
27-55 
27-56 
30-3 
46-4 
41-26 
361-1 
361-2 
361-3 
361-4 
361-5 
361-6 
361-7 
450 
1246 
1532 
1807 
383 
1796 
4881 
4915 
4904 
4873 
4945 
4759 


Page 
322 
324 
336 
344 
344 
349 
356 
381 
386 
389 
391 
391 
392 
393 


462 
468 
470 
471 
472 
474 
475 


Act 
AA 5 cau 


*Unpublished decision reported in Agriculture Decisions.— Ed. 


A. D. Docket No. 
1801 4868 
1802 4942 
1803 4944 
1804 4941 
1805 4943 
1806* 4686 
and 
4688 
1807 4-109 
1808 46 
1809 1811 
1810 1795 
1811 456 
1812 442 
1813 1558 
1814 1805 
1815 4823 
1816 4922 
1817 4889 
1818 4966 
i819 4896 
1820* 4730 
1821 4810 
1822 4965 
1823* 4967 
1824* 4928 
1825 4946 
1826 4955 
1827 4978 
1828* 4832 
1829* 4695 
1830 4948 
1831 4977 
1832 4979 
1833 5 
1834 1771 
1835 1755 
1836 1752 
1837 1754 
1838 1770 
1839 1772 
1840 1788 
1841 1736 
1842 1757 
1843 1775 
1844 1774 
1845 1742 
1846 1758 
1847 1761 
1848 1769 
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476 
478 
480 
482 
484 
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DECISIONS AND DOCKET NUMBERS 7A. D. 


A.D. Docket No, Page A.D. Docket No. Page 
1849 1773 678|PACA 1898 5003 895 
1850 1776 1899 5008 
1851 =1738 1900 4715 900 
1852 1739 1901 
1853-1743 1902 
1854 1744 1903 
1855 1745 1904 
1856 1746 1905 
1857 1750 723|PACA 1906 
1858 1753 727 1907* 
1859 1760 731 1908* 
1860 1763 736 1909 
1861 1777 741 1910 
1862 1740 746 1911* 
1863. 1756 751 1912* 
1864 1759 755 1913 
1865 1762 761 1914 
1866 1735 767 1915* 
1867 1737 773 1916 
1868 1741 778 1917 
1869 1747 783 1918 
1870 1748 789 1919 
1871* 4790 794 1920 
1872 4975 799 1921* 
1873 4629 801 1922 
1874 4984 807 1923 
1875 4883 809 1924* 
1876 4661 815 1925 
1877 4991 821 1926* 
1878 4672 823 1927* 
1879 4922 830 1928 
1880 4940 832 1929* 
1881 4985 836 1930* 
1882 4989 838 1931 
1883 4999 840 1932* 
1884 4903 842 1933 

AHCS&HCV.-. 1885 361-2 863 1934* 
1886 425 864 1935* 
1887 1735 866) A} 1936 
1888 1741 867 1937 
1889 1809 867 1938 
1890 1795 870 1939 
1891 4678 871 1940 
1892 5001 876 1941 
1893 5007 880 1942 
1894* 4753 882 1943 
1895* 4930 890 1944 
1896 4629 9890 1945 
1897 4867 891 1946 


*Unpublished decision reported in Agriculture Decisions.—Ed. 





DECISIONS AND DOCKET NUMBERS 1269 


A.D. Docket No. Page Act A.D. Docket No. Page 
1947 402 1194)|PACA. 1954* 4862 1214 
1948 553,554 1195 1955 4947 1216 

and 555 1956* 4865 1225 
1949 1779 1196 1957* 4860 1226 
1950 4799 1197 1958 4907 1227 
1951* 5012 1204 1959 5049 1231 
1952 4702 1205 1960 5054 1233 
1953 5057 «1211 


*Unpubiished decision reported in Agriculture Decisions.—Ed. 





DOCKET NUMBERS AND DECISIONS ARRANGED IN CONSECUTIVE 


AHCS&HCV.--.- 


Docket No. 
3-5 
4-109 
27-55 
27-55 
27-56 
27-56 
27-60 
27-66 
27-68 
30-3 
32-1 
41-24 
41-26 
42-3 
46-4 


A. D. 
1695 
1807 
1688 
1777 
1689 
1778 
1690 
1692 
1691 
1779 
1697 
1696 
1781 
1901 
1780 
1693 
1694 
1714 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1782 
1783 
1885 
1784 
1785 
1786 
1787 
1788 
1734 
1715 
1716 
1759 
1758 
1808 
1760 
1833 


ORDER 


Page Docket No. 
115 143 
511 298 
308 
311 
344 
383 
383 
402 
402 
425 
425 
435 
442 
445 
450 
456 
457 
553,554 
and 555 
1211 
1246 
1246 
1510 
1532 
1558 
1558 
1558 
1723 
1735 


A. D. 
1699 
1735 
1945 
1720 
1721 
1698 
1793 
1904 
1947 
1700 
1886 
1762 
1812 
1917 
1789 
1811 
1902 


1948 
1736 
1674 
1790 
1717 
1791 
1718 
1719 
1813 
1739 
1866 
1887 


Page 
129 
281 

1184 
198 
199 
127 
460 
974 

1194 
132 
864 
391 
539 

1062 
451 
538 
947 


1195 
282 
1 
457 
194 
458 
195 
196 
540 
296 
767 





DOCKET NUMBERS AND DECISIONS 1271 


Docket No. A. D. Page d Docket No. A. D. Page 
1740 1862 746|)P&S 1811 1809 531 
1741 1868 778 1813 1916 1061 
1741 1888 867 1816 1946 1187 
1742 1845 661 4556 1726 217 
1743 1853 699 4589 1752 324 
1744 1854 704 4629 1873 801 
1745 1855 710 4629 1896 890 
1746 1856 715 4643* 1682 18 
1747 1869 783 4654 1680 9 
1748 1870 789 4654* 1710 156 
1750 1857 723 4657 1753 = 336 
1752 1836 621 4659* 1754 344 
1753 1858 727 4661 1876 815 
1754 1837 625 4665* 1744 310 
1755 1835 617 4668* 1745 311 
1756 1863 751 4671* 1727 225 
1757 1842 647 4672 1878 823 
1758 1846 666 4678 1891 

1759 1864 755 4686 

1760 1859 731 and 

1761 1847 670 4688* 1806 

1762 1865 761 4687* 1776 

1763 1860 737 4695* 1829 

1769 1848 674 4702 1952 

1770 1838 629 4705* 1681 

1771 1834 612 4706* 1676 

1772 1839 634 4715 1900 

1773 1849 678 4715* 1921 

1774 1844 656 4719 1922 

1775 1843 651 4723* 1705 

1776 1850 682 4727 1755 

1777 1861 741 4730* 1820 

1778 1722 200 4732* 1684 

1779 1903 951 4737 1683 

1779 1905 976 : 4738 1685 

1779 1949 1196 4744* 1686 

1780 1701 133 4748* 1929 

1788 1840 638 4753* 1894 

1793 1737 284 4754 1906 

1795 1810 532 4759* 1730 

1795 1890 870 4759* 1800 

1796 1794 462 4768* 1924 

1797 1702 142 4768* 1932 

1799 1703 148 4769* 1677 

1801 1738 288 4770 1925 

1803 1944 1180 4773* 1749 

1805 1814 542 4776* 1907 

1806 1761 391 4777* 1713 

1807 1792 459 4778 1756 

1809 1889 867 4783 1723 


*Unpublished decision reported in Agriculture Decisions.—Eb. 





DOCKET NUMBERS AND DECISIONS 


Docket No. A. D. Page Docket No. A. D. 

4783* 1733 238|PACA 4881 1795 

4790* 1871 794 4883 1875 

4791* 1679 9 4889 1817 

4798* 1741 304 4891 1772 

4799 1950 1197 4893 1770 

4802* 1769 402 4895 1765 

4809 1725 212 4896 1819 

4810 1821 563 4901 1766 

4812 1687 37 4902 1920 

4814* 1728 227 4903 1884 

4815 1678 6 4904* 1797 

4817* 1908 980 4905 1757 

4818 1708 152 4906 1732 

4820* 1712 159 4907 1958 

4823 1815 543 4908 1923 

4826 1928 4909 1751 

4828 1704 146 4913 1914 

4829* 1707 151 4914 1767 

4831* 1915 1004 4915* 1796 

4831* 1930 4920 1768 

4832* 1828 578 4921 1771 

4834 1933 4922 1816 

4835 1709 154 4922 1879 

4836 1774 416 4924 1775 

4837* 1934 4928* 1824 

4838* 1746 312 4930* 1895 

4839* 1731 235 4933* 1911 

4842 1724 210 4934* 1912 

4848* 1740 304 4940 1880 

4849 1918 4941 1804 

4849* 1926 4942 1802 

4852 1729 227 4943 1805 

4856 1742 305 4944 1803 

4857 1747 4945* 1799 

4858* 1764 4946 1825 

4859* 1763 4947 1955 

4860* 1957 4948 1830 

4862* 1954 4954* 1935 

4863 1748 4955 1826 

4864 1706 4964 1913 

4865* 1956 4965 1822 

4867* 1711 4966 1818 

4867 1897 4967* 1823 

4868 1801 4974 1931 1118 
4869 1743 4975 1872 799 
4870 1750 4977 1831 584 
4873 1798 4978 1827 576 
4875 1909 4979 1832 586 
4876 1773 4984 807 
4880 1910 4985 


*Unpublished decision reported in Agriculture Decisions.—Ed. 





DOCKET NUMBERS AND DECISIONS 


Docket No. A.D. Page Docket No. A. D. 

4989 1882 838 5012* 1951 
4991 1877 = 821 5025 1919 
4999 1883 840 5040* 1927 
5001 1892 876 5049 1959 
5003 1898 895 5054 1960 
5007 1893 880 5057 1953 
5008 1899 898 


*Unpublished decision reported in Agriculture Decisions.—Ed. 
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CUMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1948) 


Agricultural Marketing Agreement Act of 1937 +* — 


Admiral Potato Corporation (AMA Doc. No. 87-1) Dismissal 
of application for interim relief pending final decision in pro- 
ceeding under section 8c (15) (A) of act—Failure to show 
irreparable damage—Police power—Validity of regulation 
affecting existing contracts between private parties*_ ------ 

* Anderson Farms, Inc. (AMA Doc. No. 87-7) Same as AMA 
Doc. No. 87-1 (A. D. 19387, p. 1158) 

Arizona Orange-Lemon Growers Association et al. (AMA Doc. 
No. 66-7) Dismissal—Consent of parties 

Beatrice Foods Company etal. (AMA Doc. No. 3-5) Validity 
of amendment to Order No. 3—Sufficiency of evidence sup- 
porting amendment—Decision as to month of price differ- 
ential operation—Discretion of Secretary* 

Caruso Fruit Distributors, Inc. (AMA Doc. No. 87-3) Same as 
AMA Doe. No. 87-1 (A. D. 1937, p. 1158) 

Crystal Lake Dairy Company and Momence Milk Cooperative 
Association (AMA Doc. No. 41-26) Request to file petition 
to amend complaint granted 

Devine’s Dairy (AMA Doc. No. 41-24) Order No. 41—Classi- 
fication of milk—Effect of handler’s failure to furnish state- 
ment of use of skimmed milk—Milk purchased or received 
by a handler from another handler—Skimmed milk when 


Ewing Von Allman Dairy Company (AMA Doc. No. 46-4) 
Denial of motion to dismiss petition for relief on ground of 
market administrator’s inaction* 

Harry Brown and Son (AMA Doc. No. 87-2) Same as AMA 
Doc. No. 87-1 (A. D. 1937, p. 1158) 

John E. Rosasco Creameries, Inc. (AMA Doc. No. 27-60) Order 
No. 27—Denial of claims for market service payments and 
granting in part—Premises constituting one plant—Intent of 
section 927.7 (f) of Order No. 27 relating to market service 
payments— Meaning of word plant—Separateness of plants— 
Inapplicability of prior erroneous ruling—Res judicata— 
Estoppal—Justiciable interest of producers—Scope of pro- 
ceeding under section 8c (15) (A) of act—Statutes—Con- 
struction and interpretation—Precedents—Effect of over- 
ruling* 

Kelley, J. Bertrand (AMA Doc. No. 87-5) Same as AMA Doc. 
No. 87-1 (A. D. 1937, p. 1158) 1941 1173 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 


Decisions.—Ed. 
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7A.D. CUMULATIVE LIST OF AGRICULTURE DECS. REPORTED 1275 


Agricultural Marketing Agreement Act, 1937—Continued 2 “Page 


Leppla-Pratt Produce Distributors, Inc. (AMA Doc. No. 53-13) 
Dismissal—Consent of parties—Purpose of prorate or allot- 
ments under Order No. 53* 1694 
Meyer Dairy Products Co. (AMA Doc. No. 75-47) Dismissal— 
Petition under section 8c (15) (A) of Act—Administrative 
law—Effect of ruling for guidance in promulgation proceed- 
ings—Failure to rule upon procedural objections—Validity of 
notice of promulgation hearing—Non-inclusion of amend- 
ment proposals—Discretion of Assistant Administrator* -_- 
Philbrick, Frederick H. (AMA Doc. No. 87-6) Same as AMA 
Doc. No. 87-1 (A. D. 1937, p. 1158) 
Pleasant Hill Dairy Company (AMA Doc. No. 32-1) Dis- 
missal—Settlement of controversy- ----.--.-------------- 
Purity Creamery Products, Inc. (AMA Doe. No. 27-56) Order 
No. 27—Denial of claims for market service payments— 
Premises constituting one plant—Intent, of section 927.7 (f) 
of Order No. 27 relating to market service payments—Mean- 
ing of word plant—Separateness of plants—Inapplicability 
of prior erroneous ruling—Res judicata—Estoppel—Justi- 
ciable interest of producers—Scope of proceeding under sec- 
tion 8c (15) (A) of act—Statutes—Construction and inter- 
pretation—Precedents—Effect of overruling* 1689 80 
Petition to reopen hearing granted 1778 % 438 
Queensboro Farm Products, Inc. (AMA Doe. No. 27-68) Order 
No. 27—Validity of market ad-ninistrator’s action rescinding 
market service payments— Denial of claims for market service 
payments—Premises constituting one plant—Intent of sec- 
tion 927.7 (f) of Order No. 27 relating to market service pay- 
ments—Meaning of word plant—Separateness of plants— 
Inapplicability of prior erroneous ruling—Res judicata— 
Estoppel—Justiciable interest of producers—Scope of pro- 
ceeding under section 8c (15) (A) of act—Statutes— 
Construction and _ interpretation—Precedents—Effect of 
overruling* _ _-_----- oi i ea ct a Ph a a aR cr ac 
Sheffield Farms Company, Inc. (AMA Doc. No. 27-55) Order 
No. 27—Denial of claims for market service payments— 
Premises constituting one plant —Intent of section 927.7 (f) 
of Order No. 27 relating to market service payments— Mean- 
ing of word plant—Separateness of plants—Inapplicability 
of prior erroneous ruling—Res judicata—Estoppel—Justici- 
able interest of producers—Scope of proceeding under section 
8c (15) (A) of act—Statutes— Construction and Interpreta- 
tion— Precedents—-Effect of overruling* 1688 67 
Petition to reopen hearing granted 1777. 437 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
Decisions.—Ed. 





1276 CUMULATIVE LIST OF AGRICULTURE DECS. REPORTED 7 A.D. 


Agricultural Marketing Agreement Act of 1937—Continued No. 


St. Charles Dairy (AMA Doc. No. 42-3) Order No. 42—Classi- 
fication of milk by market administrator upheld—Evidence— 
Failure to carry burden of proof of invalid action of market 
administrator—Effect of failure to file exceptions to exami- 
ner’s report* 

St. Lawrence County Cooperative Dairies, Inc. (AMA Doc. 
No. 27-66) Order No. 27— Denial of claims foc market service 
payments—Premises constituting one plant—Intent of sec- 
tion 927.7 (f) of Order No. 27 relating to market service 
payments — Meaning of word plant —Separateness of plants— 
Inapplicability of prior erroneous ruling—Res judicata— 
Estoppel—Justiciable interest of producers—Scope of pro- 
ceeding under section 8c (15) (A) of act—Statutes—Con- 
Struction and interpretation—Precedents—Effect of over- 
ruling* 

The Babcock Dairy Company e al. (AMA Doc. No. 30-3) 
Denial of request to postpone effective date of amendment to 
Order No. 30* 

Western Fruit Growers, Inc. (AMA Doc. No. 53-9) Dismissal— 
Moot question* 

Whiting Milk Company (AMA Doc. No. 4-109) Order No. 4— 
Construction of words, milk ‘‘made into butter’’— Dismissal 
of petition—Statutes—Intent of congress—Application of 
Supreme Court construction* 

Willard, Alton H. (AMA Doc. No. 87-4) Same as AMA Doc. 
No. 87-1 (A. D. 1937, p. 1158) 


Anti-Hog-Cholera Serum and Hog-Cholera Virus 


Anchor Serum Company, Indianapolis, Indiana (BAI Doc. No. 
361-5) Denial of application for interim relief and request 
for suspension of protested rules and regulations—Rules of 
practiee relating to request for stay—Failure to allege irrep- 
arable damages* 

Anchor Serum Company of Minnesota, Inc. (BAI Doc. No. 
361—4) Same as BAI Doc. No. 361-5 (A. D. 1786, p. 448)-_ 1785 447 

Anchor Serum Company, St. Joseph, Missouri (BAI Doc. No. 

361-3) Same as BAI Doc. No. 361-5 (A. D. 1786, p. 448)-. 1784 446 

Illinois Farm Bureau Serum Association (BAI Doc. No. 361-1) 

Same as BAI Doc. No. 361—5 (A. D. 1786, p. 448) 1782 444 

Iowa Farm Bureau Federation and Iowa Farm Serum Company 
(BAI Doc. No. 361-2) Same as BAI Doce. No. 361-5 (A. D. 

1786, p. 448) 1783 445 
Dismissal—Petitioner as improper party* 1885 863 

Montgomery Serum Company, Montgomery, Alabama (BAT 

Doc. No. 361-7) Same as BAI Doc. No. 361-5 (A. D. 1786, 


1786 448 


1788 450 


White Serum Company, Nashville, Tennessee (BAI Doc. No. 
361-6) Same as BAI Doc. No. 361-5 (A. D. 1786, p. 448)-. 1787 449 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 


Decisions.—Ed. 
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Commodity Exchange Act Vo. Page 

Irving Weis and Company, Irving Weis, and Alexander Cycle- 
man (CEA Doc. No. 39) Suspension of registration as futures 
commission merchant and floor broker—Denial of trading 
privileges— Wilful violation of act—Failure to comply with 
regulatory requirements relating to keeping of correct 
records* 

Suspension of effective date of prior order pending outcome of 
review by United States Circuit Court of Appeals for the 
Second Circuit 

Jean Goldwurm, Jula Goldwurm, Ira Haupt and Company, 

Irving Weis, and Irving Weis and Company (CEA Doc. No. 
38) Suspension of registration and denial of trading privileges 
for violation of wash sale provision of section 4¢ of Com- 
modity Exchange Act—Essential elements of wash sale— 
Simultaneous execution — Evidence — Fictitious trades — 
Futures contracts mutually offsetting—Wash sales—Statu- 
tory standards—Due process of law* 

Leak, J. M. (CEA Doce. No. 46) Denial of trading privileges— 
Violation of act—Acting as futures commission merchant 
without registration— Default* 

Thomas Jordan & Company, Thomas Jordan, Edmund H. 
Crane, and Frank W. Van Kirk (CEA Doce. No. 44) Order 
suspending registration and denying trading privileges held 
in abeyance—Wash sales—Fictitious sales—Offsetting and 
reciprocal transactions—Change in ownership* 1758 

Vojtek, Charles (CEA Doc. No. 43) Denial of trading priv- 
ileges—Wilful violations of act*.__.._.-------_---------- 1759 


Packers and Stockyards Act, 1921 (Administrative Procedure 
Act) 
Essex County Coop Company (P&S Doc. No. 1510) Contin- 
uation of temporary rates and charges—Effective date of 
order—Section 4 (c) of Administrative Procedure Act ap- 


Market Agencies at Omaha Union Stock Yards (P&S Doc. 
No. 143) Increase in rates and charges—Effective date of 
order—Application of section 4 (c) of Administrative Pro- 
cedure Act* ; 
Market Agencies at the St. Louis National Stockyards (P&S 
Doc. No. 383) Rates and charges—Request for modification 
of term ‘‘bulls’”’ granted—Effective date of order—Applica- 
tion of section 4 (ec) of Administrative Procedure Act* j 127 
Mississippi Valley Stockyards, Inc. (P&S Doc. No. 1558) Re- 
quest for substitution of name of party granted : 195 
Authority to add new category of bulls* 196 
Sioux City Stock Yards Company (P&S Doc. No. 425) Increase 
in rates and charges—Effective date of order—Application of 
section 4 (c) of Administrative Procedure Act* 5 «= « 864 


*Hint to important legal and economic points contained in decision. Reference to other 
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Packers and Stockyards Act, 1921 (Administrative Procedure 


Act)—Continued 
St. Louis National Stockyards (P&S Doe. No. 1246) Modifica- 
tion of rates and charges—Effective date of order—Section 4 
(c) of Administrative Procedure Act* 


Packers and Stockyards Act, 1921 

A. C. Feil et al. (P&S Doc. Nos. 1735-1748; 1750; 1752-1763; 
1769-1777; 1788, Denial of request for opportunity for oral 
argument— Briefs or written statements allowed 

Arnold, Richard W. (P&S Doc. No. 1770) Cease and desist— 
Making false entries and false statements of fact in respond- 
ent’s annual reports—Order to keep accurate and complete 
records* 

Attix v. Diamond Poultry Dealers (P&S Doc. No. 1811) Dis- 
missal—Cause of action pending in other competent juris- 
diction— Concurrent remedies* 

Barnett, Clay H. (P&S Doc. No. 1750) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and com- 
plete records* 

Biver v. Producers Livestock Commission Association and St. 
Louis National Stockyards (P&S Doc. No. 1809) Dismissal 
of complaint for reparation —Failure to prove irregularity in 
weighing and handling of hogs* 

Callahan, Michael F. (P&S Doc. No. 1788) Cease and desist— 
Making false entries and false statements of fact in respond- 
ent’s annual reports—Order to keep accurate and complete 
records* 

Carline and Murphy (P&S Doc. No. 1776) Suspension of regis- 
tration— Making false entries and false statements of fact 
in annual reports—Cease and desist— Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

Cleveland Union Stockyards Company (P&S Doc. No. 442) 
Continuation of rates and charges* 

Coxbill v. Joe Speltz and Torrington Livestock Commission 
Company (P&S Doc No. 1805) Dismissal—Settlement 
between parties 

Daniels v. St. Louis National Stockyards Co. (P&S Doc. No. 
1807) Dismissal—Settlement between parties 

Dawson, Jr., James F. (P&S Doc. No. 1771) Dismissal of com- 
plaint—Failure to sustain allegations in complaint of false 
entries and false statements of fact made in respondent’s 
annual reports—Order to keep accurate and complete 
records* 

Denver Union Stock Yards Company (P&S Doc. No. 450) 
Rates and charges—Petition to file new tariff granted* 


1850 


1812 


1814 


1792 


1834 612 


451 
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Dyer v. Fort Smith Stockyards Company (P&S Doc. No. 1803) 
Failure to use reasonable care in handling of livestock—Evi- 
dence—Burden of proof as toshrinkageand handling charges*_ 1944 1180 
Feil, A. C. (P&S Doc. No. 1735) Suspension of registration— 
Making false entries and false statements of fact in annual 
reports—Cease and desist— Making incorrect and incomplete 
annual reports—Order to keep accurate and complete 


ROME oct cosa eoecesusmeer gue saa aaceadsawe eee 1866 767 
Order postponing effective date of suspension of respond- 
OPIN ROR INIOI a acc nwa ieee naesae seaweeee. 1887 866 


Flanagan, Bernard J. (P&S Doc. No. 1736) Suspension of regis- 

tration— Making false entries and false statements of fact 

in annual reports—Cease and desist-—Making incorrect and 

incomplete annual reports—Order to keep accurate and com- 

WIG SORDSONT = 623255 moe esas sca aaa 1841 642 
Fred A. Ainbinder, Edward Ainbinder, and Bessie Ainbinder 

(P&S Doc. No. 1801) Cease and desist—Failure to pay for 

livestock—Unfair and deceptive practice and device* - _ _ ___ 1738 288 
George W. Jary and G. W. Shawver v. Texas and Southwestern 

Cattle Raisers’ Association (P&S Doc. No. 1723) Dismissal 

of petition requesting revocation of authorization to make 

brand inspections* a cite Nate te ig eae en era ne 1739 296 
Gibbons, David J. (P&S Doe. No. 1737) Suspension of regis- 

tration— Making false entries and false statements of fact 

in annual reports—Cease and desist— Making incorrect and 

incomplete annual reports—Order to keep accurate and 

ONTIONG POOOIIE so ann ho eae he sece~ sm eweons 1867 773 
Griffin, Edward J. (P&S Doc. No. 1769) Suspension of registra- 

tion— Making false entries and false statements of fact in 

annual reports—Cease and desist—Making incorrect and 

incomplete annual reports—Order to keep accurate and com- 

DiGtO TORN Ss 6 bee se donee eager 1848 674 
Herbold, A. H. (P&S Doc. No. 1773) Suspension of registra- 

tion— Making false entries sal false statements of fact in an- 

nual reports—Cease and desist—Making incorrect and in- 

complete annual reports—Order to keep accurate and com- 

Pilote ReCeIeT: Ws coon se ssi sss pees saseesienes 1849 678 
Herbold, Edward R. (P&S Doc. No. 1752) Dismissal of com- 

plaint—Failure to sustain allegations in complaint of false 

entries and false statements of fact made in respondent’s 

annual report ep accurate and complete 

WOON i io aiid oars tinea te aa on ee aa 1836 621 
Hoster, Patrick (P&S Doc. No. 1753) Suspension of registra- 

tion—Making false entries and fase statements of fact in 

annual reports—Cease and desist— Making incorrect and in- 

complete annual reports—Order to keep accurate and com- 

DINO AGRE. 6 8s 3: fo eee es see enor e et ener 1858 727 
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Howe, John T. (P&S Doc. No. 1754) Cease and desist—Making 
false entries and false statements of fact in respondent’s an- 
nual reports—Order to keep accurate and complete records*_ 625 

Hughes, James M. (P&S Doc. No. 1758) Suspension of registra- 
tion—Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and com- 
plete records* 

Humphrey »v. Grissim Commisssion Company (P&S Doc. No. 
1806) Dismissal of complaint at request ot complainant- - -- 

Hunt, Timothy (P&S Doc. No. 1738) Suspension of registra- 

_ tion—Making false entries and false statements of fact in an- 
nual reports—Cease and desist—Making incorrect and in- 
complete annual reports—Order to keep accurate and com- 
plete records* 

John C. Brown, d/b/a Farmers National Livestock Commission 
Company and John C. Brown and Howard Miller, partners, 
d/b/a Farmers National Livestock Commission Company 
(P&S Doc. No. 1816) Cease and desist—Violations of act— 
Suspension of registration* 

Kelly, John H. (P&S Doc. No. 1759) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and com- 
plete records* 

Kennedy, Robert J. (P&S Doc. No. 1739) Suspension of regis- 
tration— Making false entries and false statements of fact in 
annual reports—Cease and desist— Making incorrect and in- 
complete annual reports—Order to keep accurate and com- 
plete records* 

Kilburg, Harold W. (P&S Doc. No. 1740) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist— Making incorrect and in- 
complete annual reports—Order to keep accurate and com- 
plete records* 

Koehn, Alvin H. (P&S Doc. No. 1777) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist— Making incorrect and in- 
complete annual reports—Order to keep accurate and com- 
plete records* 

Lane, James J. (P&S Doc. No. 1756) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and in- 
complete annual reports—Order to keep accurate and com- 
plete records* ; 751 
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Mahoney, Lee J. (P&S Doc. No. 1772) Cease and desist— 
Making false entries and false statements of fact in respond- 
ent’s annual reports—Order to keep accurate and complete 
records* 

Mahoney, Thomas J. (P&S Doc. No. 1755) Dismissal of com- 
plaint—Failure to sustain allegations in complaint of false 
entries and false statements of fact made in respondent’s 
annual reports—Order to keep accurate and complete 


Market Agencies at Fort Worth Union Stock Yards (P&S Doc. 
No. 445) Increase in rates and charges 

Market Agencies at St. Louis National Stockyards (P&S Doc. 
No. 383) Rates and charges—Amendment of tariff 

Market Agencies at the Kansas City Stock Yards (P&S Doc. 
No. 311) Request to file new tariff granted___..__________- 

Market Agencies at the Mississippi Valley Stock Yards (P&S 
Doc. No. 1532) Modification of rates and charges—Effective 
date of order 

Market Agencies at the Sioux City Stock Yards, Sioux City, 
Iowa (P&S Doc. No. 308) Interim modification of rates and 
charges pending final determination 

Market Agencies at Union Stock Yards, Chicago, Illinois 
(P&S Doc. No. 402) Increase in rates and charges_-_-____-_- 
Authorization to assess charges for resales as requested in 
respondent’s amended petition 

Market Agencies at Union Stock Yards, Denver, Colorado 
(P&S Doc. No. 435) Rates and charges—Petition requesting 
permission to file new tariff granted 

Market Agencies at Union Stockyards, Ogden, Utah (P&S 
Doc. No. 456) Modification of rates and charges__________- 

Mathews, G. E., doing business as Chicago Commission Com- 
pany (P&S Doc. No. 1799) Cease and desist—Violation of 


McKinley-Winter Livestock Commission Company (P&S Doc. 
No. 1796) Cease and desist—Violation of act— Unreasonable 
or discriminatory practices____-_-- 

McMahon, Glenn E. (P&S Doce. No. 1742) Suspension of regis- 
tration— Making false entries and false statements of fact 
in annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

McNamara, Charles T. (P&S Doc. No. 1762) Suspension of reg- 
istration— Making false entries and false statements of fact 
in annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—-Order to keep accurate and 
complete records* 1865 761 
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Miller, Leo R. (P&S Doc. No. 1741) Suspension of registration— 
Making false entries and false statements of fact in annual re- 
ports—Cease and desist— Making incorrect and incomplete 
annual reports—Order to keep accurate and complete 
SRDIIN ad tne eae ods oon aes 1868 
Order postponing effective date of suspension of respond- 
ent’s registration 1888 

Mississippi Valley Stockyards, Inc., St. Louis, Missouri (P&S 
Doc. No. 1558) Rates and ahangee—Asnendment of tariff 
authorizing increase in yardage charges—Effective date of 


Murphy, John J. (P&S Doc. No. 1763) Suspension of regis- 
tration— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

National Live Stock Commission Company (P&S Doc. No. 
1780) Cease and desist—Violation of act* 

New Jersey Coop Company, Inc., et al. (P&S Doc. Nos. ae 
554, and 555) Increase in rates ‘and charges 

O’Connor, Harry J. (P&S Doe. No. 1744) Suspension of regis- 
tration— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

O’Malley, Joseph T. (P&S Doc. No. 1745) Suspension of 
registration—Making false entries and false statements of 
fact in annual reports—Cease and desist—Making incorrect 
and incomplete annual reports—Order to keep accurate and 
complete records* 

Owen, George B. (P&S Doc. No. 1743) Suspension of regis- 
tration— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

Peoria Union Stock Yards Company (P&S Doc. No. 5) 
Continuation of rates and charges 

Rates and charges—Modification of prior orders—Effec- 
tive date of order 

Sarsfield, J. M. (P&S Doc. No. 1761) Suspension of registra- 
tion—Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 670 
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Shannon and Farrell (P&S Doc. No. 1779) Suspension of 
registration—False reports—unfair, unjustly discriminatory, 
and deceptive practices and devices—Shippers’ proceeds 
accounts—Direction to keep proper books and records— 

Cie Gils, ORRIN e os i ste cewet a aeusousets 2 --. 1903 
Postponement of effective date of suspension of registra- 

1905 


1949 

Sioux City Stock Yards Company (P&S Doc. No. 425) Con- 
tinuation of temporary rates and charges 1700 

Smith v. Lowell Commission Company and State Board of Stock 
Inspection Commissioners for the State of Colorado (P&S 
Doe. No. 1797) Dismissal of reparation complaint—Failure 
to prosecute claim—FEffect of failure to file brief* 

Smith, Edwin 8S. (P&S Doc. No. 1746) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Ceas ist— Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

Snyder, Barnett & Schimek (P&S Doc. No. 1775) Suspension of 
registration— Making false entries and false statements of 
fact in annual reports—Cease and desist— Making incorrect 
and incomplete annual reports* 

Snyder, John B. (P&S Doc. No. 1774) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist— Making incorrect and in- 
complete annual reports* 

Speck, Frank J. (P&S Doc. No. 1747) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and 
complete records* 

St. Joseph Stock Yards Company (P&S Doe. No. 298) Increase 
hip DANO GE CUS sg os oo od oe Sire cS aesen es 

St. Louis National Stockyards Company (P&S Doc. No. 1246) 
Modification of rates and charges—FEffective date of order-- 

St. Paul Union Stockyards Co. (P&S Doc. No. 1211) Increase 
in rates and charges 

Stockdale, William E. (P&S Doc. No. 1757) Suspension of 
registration— Making false entries and false statements of 
fact in annual reports—Cease and desist— Making incorrect 
and incomplete annual reports* 647 

The Hog Commission Company (P&S Doc. No. 1813) Cease 
and desist—Unlawful, unfair and deceptive practices*__- -- - 1061 

The Market Agencies Operating at the North Salt Lake Union 
Stock Yards (P&S Doc. No. 457) Increase in rates and 
charges 947 
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Union Stock Yards Company of Omaha (P&S Doc. No. 344) 
Request to amend tariff granted 199 
Wagner, J. B. (P&S Doc. No. 1748) Suspension of registra- 
tion— Making false entries and false statements of fact in 
annual reports—Cease and desist—Making incorrect and 
incomplete annual reports—Order to keep accurate and com- 
plete records* 
Walker, J. L. (P&S Doc. No. 1760) Suspension of registration— 
Making false entries and false statements of fact in annual 
reports—Cease and desist— Making incorrect and incomplete 
annual reports—Order to keep accurate and complete 


Weisz Produce v. Emanee Produce Company (P&S Doc. No. 
1778) Dismissal—Complaint for reparation—Failure to 
comply with contract* 

Welch v. Burnham (P&S Doc. No. 1795) Continued failure to 
pay for live poultry— Unjust, unreasonable and discrimina- 
tory practice—Damages— Waiver of right to raise jurisdic- 
tional question—Effect of acceptance of commodity after 
inspection* 

Final decision and order—Expiration of time for filing 
petition for reconsideration 

Werner v. Hefner Commission Company (P&S Doc. No. 1793) 
Dismissal of complaint for reparation—Failure to show lack 
of reasonable stockyard services and lack of observance of 


just, reasonable and nondiscriminatory practice—Failure to 
prove damages resulted from violation of act* 


Perishable Agricultural Commodities Act, 1930 


A. Fine, Ine. v. Duane Produce Corporation (PACA Doc. 

No. 4946) Failure to pay purchase price—Effect of failure to 

file answer—Default* 572 
Adams Marketing Company »v. Belkin Produce (PACA Doc. 

No. 4920) Failure to pay purchase price—Default* 401 
Bennett & Clayton Co., Inc. v. Cohen (PACA Doe. No. 4989) 

Failure to pay purchase price—Default* 838 
Bodine Produce Company v. Greater Salt Lake Produce Com- 

pany, Inc. (PACA Doc. No. 4955) Failure to pay purchase 

price—Effect of failure to file answer—Default* 574 
Boles v. L. Yukon and Sons Produce Co., Inc. (PACA Doc. No. 

4678) Dismissal—Failure to show produce was not in suitable 

shipping condition* 871 
Boston Tomato Company, Inc. v. James Thomas and Com- 

pany, Inc. (PACA Doc. No. 4823) Failure to pay purchase 

aN — DANO = 2. St et an op anWaeida cence amas 1815 543 
Brown & Evans v. Scoblick Brothers (PACA Doc. No. 4895) 

Failure to accept and pay purchase price—Default* 394 
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C. W. Havener & Co., Inc. ». Central Fruit Co., Ltd. (PACA 
Doc. No. 4556) Failure to pay purchase price—Lack of suit- 


California Fruit Exchange v. Rothernberg (PACA Doc. No. 
4875) Failure to pay balance of purchase price on resale by 
seller—Unlawful rejection by buyer—Evidence—Facts fail- 
ing to show resale was improper—Weight given unrestricted 
inspection—Dismissal of counterclaim for lack of jurisdic- 


Canada Packers Inc. v. R. A. Moran & Company (PACA 
Doc. No. 5057) Failure to pay purchase price—Failure to 
comply with stipulation agreement—Installment payments— 
Default* 

Carter v. Deaf Smith County Food Products Co., Inc. (PACA 
Doc. No. 4876) Failure to pay purchase price—Default*__- __ 

Cashmere Pioneer Growers, Inc. v. Mercurio (PACA Doc. 
No. 4974) Contract of purchase and sale—Unlawful rejec- 
tion—Effect of inaccuracy in confirmation of sale—Evi- 
dence—Broker’s telegraphic confirmation of sale* 

Cecil, James L. (PACA Doc. No. 4826) Revocation of license— 
Effect of respondent’s discharge in bankruptcy upon violation 


Central Fruit & Vegetable Company and West Texas Produce 
Company »v. Associated Fruit Distributors of California and 
Red Lion Packing Company (PACA Doc. No. 4589) Failure 
to deliver—Evidence establishing agency—Damages—Cost 
of replacement—Market value—Memorandum satisfying 
California Statute of Frauds—Ratification by principal*_-- 

Chance v. City Produce Company (PACA Doc. No. 4889) Fail- 
ure to pay balance of purchase price—Purchase after inspec- 


Conway v. W. M. Bray Produce Company (PACA Doc. No. 
4834) Jurisdiction of Secretary—Failure to show transaction 
within purview of act—Failure to file complaint within limi- 
tation period* 1933 
Cox v. Studna (PACA Doc. No. 4715) Failure to pay—Breach 
of warranty as to grade—Damages—Jurisdiction over li- 
1900 900 
D. J. Halloran & Sons, Inc. v. Morse Marks (PACA Doc. No. 
4948) Failure to pay balance of purchase price—Effect of 
failure to file answer—Default* 1830 582 
D. L. Piazza Company v. Tulare County Fruit & Vegetable 
Distributors (PACA Doc. No. 4754) Failure to account for 
money advanced* 1906 976 
De Bruyn Seed and Produce Company v. Schuring (PACA Doc. 
No. 4964) Failure to pay balance of purchase price—Default* 1913 998 
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DeValcourt v. American Produce Company (PACA Doc. No. 
4914) Unlawful rejection—Default* 

Ernest E. Fadler Company v. Michigan Repacking and Pro- 
duce Company (PACA Doce. No. 4657) Unlawful rejection— 
Effect of acceptance of shipment upon approval of inspec- 


v. Pringle (PACA Doc. No. 4977) Failure to pay purchase 
price—Effect of failure to file answer—Default* 

Fedell, Albert (PACA Doc. No. 4881) Revocation of license 
for repeated failure to pay promptly and fully—Wilful and 
flagrant violation of act* 

Forest City Weingart Produce Company v. Rosenthal (PACA 
Doc. No. 4809) Failure to account for half of joint costs*__- 

Fruit Distributors v. Whitehurst (PACA Doc. No. 5001) Un- 
lawful rejection—Failure to pay proceeds from resale—De- 
fault—Damages* 

Fruit Processors, Inc. v. Lerman Brothers (PACA Doc. No. 
4922) Failure to accept and pay for produce—Default— 


Extension of time for filing petition for reconsideration— 

Denial of request for reopening of proceeding 
Geo. W. Haxton & Son, Inc. v. Keystone Kraut & Pickle Co., 

Ine. (PACA Doc. No. 4873) Unlawful rejection—Default*_ 
-Golman Banana Importing Company v. Bland Fruit Company 

(PACA Doc. No. 4921) Failure to pay purchase price— 

Default* 
Greenwich Preserving Co., Inc. v. Maryland Packers (PACA 

Doce. No. 4942) Failure to deliver—Default* 
H. Rothstein & Sons v. R. L. McDougald Brokerage (PACA 

Doc. No. 4909) Failure to pay share of joint account loss— 

Default* 
Hackett v. Scoblick Brothers (PACA Doc. No. 4864) Failure 

to pay purchase price— Default* 
Harry Finerman & Co. v. H. Glick and Company (PACA Doc. 

No. 4810) Contract of purchase and sale—Failure to pay 

balance of purchase price—Implication of price equivalent 

to reasonable value in absence of agreement—Evidence*_-_ 563 
I. Kallish and Sons v. Scalise (PACA Doc. No. 4999) Failure 

to pay purchase price— Default* 840 
Illinois Fruit Growers Exchange v. Farm Fresh Ltd. (PACA 

Doc. No. 4975) Failure to pay purchase price—Default*- - 799 
J. A. Henderson Company v. Chabot Brothers, Inc. (PACA 

Doc. No. 4835) Failure to pay purchase price—Default*_- 154 
Jones & Kavanagh Co., Ltd. v. Citrus Marketing Company 

(PACA Doc. No. 4906) Failure to pay purchase price— 

Default* 236 
Justman-Frankenthal Company of New York v. Landow Dis- 

tributing Company, Inc. (PACA Doc. No. 4893) Failure to 


pay purchase price—Default* 408 
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Justman Frankenthal Company of Philadelphia v. Landow 
Distributing Company, Inc. (PACA Doc. No. 4836) Unlaw- 
ful rejection—Rolling acceptance final— Default—Damages* 416 
Kaw Valley Produce Company »v. Hines and Company (PACA 
Doc. No. 4880) Failure to deliver—Evidence showing con- 
tract to selli—Damages* 992 
Kranson, Albert (PACA Doc. No. 4896) Revocation of license— 
Wilful and flagrant violation of act—Repeated failure to 
pay promptly and fully—Effect of failure to file answer— 
Default* 
L. Gillarde Company v. J. Hyman Distributing Company 
(PACA Doc. No. 4672) Unlawful rejection—Effect of sale 
made on “shipping point acceptance final’? basis— Waiver of 
right to claim for breach of contract— Mitigation and measure 
of damages* 1878 
v. Pioneer Fruit and Commission Company (PACA Doc. 
No. 4654) Unlawful rejection—F. o. b. acceptance final— 
Damages 1680 
L. Mallin and Sons v, Cunningham (PACA Doc. No. 4857) 
Failure to pay purchase price—Default* 1747 
Lancaster Fruit Company »v. Wishnatzki and Nathel (PACA 
Doc. No. 4783) Unlawful rejection—Failure to show ab- 
normal determination* 1723 
Lawrence Baron, Inc. v. Maryland Packers (PACA Doc. No. 
No. 4944) Failure to deliver—Default* 1803 
LeRoy Dyal Co., Ine. v. Mercurio (PACA Doc. No. 4940) 
Failure to pay balance of purchase price—Evidence— 
Failure to prove inherent defects*__.-_..---------------- 1880 
Lingenfelter v. Boutte (PACA Doc. No. 4727) Unlawful rejec- 
tion—Apparent authority of agent to purchase* 1755 
Long Produce v. Williams (PACA Doc. No. 4869) Failure to pay 
balance of purchase price—Default* 1743 
Mercurio v. Estes Market (PACA Doc. No. 4913) Transaction 
constituting interstate commerce—Failure to pay purchase 
price—Failure to take delivery* 1914 
Michaels and Schwartz v. Heiser (PACA Doc. No. 4965) Failure 
to pay purchase price—Effect of failure to file answer— 
Default* 1822 
Morris Brothers Fruit Company v. Vincent J. Squillante, Inc. 
(PACA Doc. No. 4719) Failure to pay purchase price— 
Acceptance of commodity—Without complaint—Counter- 
claim—Failure to ship produce of quality warranted— 
Damages* 1922 1082 
Otto Produce Company v. Cosentino (PACA Doc. No. 4991) 
Failure to pay balance of purchase price—Default* 1877 = 821 
Palmer C. Mendelson Company »v. Barnett-Gerstein Company 
(PACA Doe. No. 4770) Failure to pay purchase price— 
Effect of purchase after inspection* 1925 1098 
*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
Decisions.—Ed. 
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Palmer Fruit Products Co. v. Maryland Packers (PACA Doc. 
No. 4941) Failure to deliver—Default* 
Pearl Grange Fruit Exchange, Inc. v. Benner Tea Company 
(PACA Doc. No. 4907) Unlawful rejection—Damages— 
Evidence—Sale on f. 0. b. acceptance final basis* 1958 
Pearl, James (PACA Doc. No. 4849) Suspension of license— 
Repeated and flagrant violations of act—Publication of 
1918 
Peter S. Scanlan & Sons v. Jan Wagner Fruit Sales (PACA 
Doc. No. 4903) Failure of seller to remit compromise deduc- 
tion from purchase price—Settlement agreement—Evi- 
1884 
Peterman v. Luster (PACA Doc. No. 4815) Failure to account 
for deficit 1678 
Peterson Potato Company v. A. Burker and Company, Inc. 
(PACA Doc. No, 4738) Unlawful rejection—Misrouting— 
Delay without damage—Breach of contract—Substantial 
performance 1685 31 
Philadelphia Produce Credit & Collection Bureau, a corpora- 
tion v. Salvatore D’Esposito (PACA Doc. No. 4905) Failure 
to pay purchase price—Default* 1757 356 
Pomona Citrus Packers v. Kranson (PACA Doc. No. 4984) 
Failure to pay purchase price—Default* 1874 807 
Rasiano v, Kranson (PACA Doc. No. 4985) Failure to pay 
purchase price—Default* 1881 836 
Ritter and Company v. Patch and Marley Wholesale Produce 
Company (PACA Doc. No. 4908) Failure to pay balance of 
purchase price—Default* 1090 
8. A. Gerrard Co. v. Syracuse Fruit Company (PACA Doce. No. 
4883) Failure to pay purchase price—Evidence—Failure to 
sustain burden of proof as to suitable shipping condition— 
Failure to show cancellation of contract* 809 
8. Albertson Company, Inc. »v. Ben B. Schwartz and Sons 
(PACA Doc. No. 4812) Failure to account on joint account 
agreement—Statute of Frauds—Acceptance of delivery*--- 370 
v. Rio Mar Growers (PACA Doc. No. 4867) Vacation of 
order for payment of undisputed amount— Reconsid- 
eration of prior order* 891 
v. Vincent Fruit Company, Inc. (PACA Doc. No. 4978) 
Failure to pay purchase price— Default* 576 
S. M. Jones & Co. v. Rhodes (PACA Doc. No. 5025) Failure to 
pay balance of purchase price— Default* 1072 
Sarser, Ike (PACA Doc. No. 4868) Suspension of license for 
failure to pay purchase price* 
Sechler v. Superior Food Products Corporation (PACA Doc. 
No. 4863) Failure to pay purchase price —Default* 315 
Senn Products Corporation v. Maryland Packers (PACA Doc. 
No. 4943) Failure to deliver —Default* 484 


476 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 


Decisions.—Ed. 
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Sheahen v. Heiser (PACA Doc. No. 4979) Failure to pay pur- 
482 chase price —Effect of failure to file answer—Default*_-_ -_-- 1832 586 
Simon Siegel Company v. Joseph Sansone and Son (PACA 
Doc. No. 4856) Failure to pay purchase price— Default* _ _ _ _- 1742 305 
1227 Simplot Western Idaho Produce, Inc. v. Cohen (PACA Doc. No. 
4924) Failure to pay purchase price—Default*_____._------ 1775 418 
South Haven Fruit Exchange v. Bland Fruit Company (PACA 
1063 Doc. No. 5008) Failure to pay purchase price—Default*__-__-_ 1899 898 





Steve Dart Company v. Te-Pee Marketing Company (PACA 
Doc. No. 4799) Failure to deliver commodity in accordance 
with contract—Evidence showing guarantee against disease 
in tomatoes—Dismissal of petition for intervention—Prin- 
cipal and agent —Undisclosed principal—Liability of agent— 
Subsequent disclosure of principal*_____........---------- 1950 1197 

Sumter County Farmer’s Market, Inc. v. Sample (PACA Doc. 

No. 4852) Failure to pay balance of purchase price including 
Cont CR Centaiere 8 oh ee oe ea encn Geen 1729 227 

Sweet Memory Fruit Company v. D. L. Piazza Company 
(PACA Doc. No. 4901) Failure to pay purchase price— 

PME Men a ee es ee 1766 397 

Taxin’s Frosted Food Co. v. Frosty Food Products Co. (PACA 
Doc. No. 4778) Failure to deliver produce of quality repre- 

SE I oni oe ber SSE ee eae Ns 1756 349 

The Arnold Fruit Company v. Semkoff (PACA Doc. No. 5003) 

Failure to pay purchase price—Default*_._.__._.--------- 1898 895 

The Auster Company v. Neal Fruit Distributors and W. A. 

Snyder & Sons Company (PACA Doc. No. 4629) Breach of 

warranty—Decay beyond tolerance—Liability of seller for 

breach of warranty after acceptance of commodity by 








842 









31 







356 






807 






836 







090 







The Baltimore Fruit and Produce Association, Inc. v. Peninsula 
Produce Company (PACA Doc. No. 4966) Failure to pay 
purchase price—Assignment—Effect of failure to file 
ie —- Bene oe so oe ns ane nade see nuances 1818 553 

The S. A. Gerrard Co. v. Syracuse Fruit Company, Inc. and 
Anthony F. Farsaci (PACA Doc. No. 4737) Unlawful 



















91 rejection—Effect of invoice when at variance with contract— 
Dismissal of complaint against broker—Failure to show 
76 authority of broker to accept cancellation of contract— 
ERS a 23 tO en ae era ere ee ne Se ea ae 1683 19 
72 The Schumann Company v. Yeckes-Eichenbaum, Inc., of 
New York (PACA Doc. No. 4947) Failure to make full 
76 payment promptly—Counterclaim—Application of section 
47.8 (b) of rules of practice under act—Transaction extrinsic 
15 to subject matter of complaint—Lack of mutuality between 
transactions—Effect of breach of warranty made in good 
34 faith—Damages—Evidence—Failure to prove commodity 






delivered in accordance with contract*_..........-------- 1955 1216 










*Hint te important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
Decisions.—Kd. 
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Tifton Produce Company v. English (PACA Doc. No. 4842) 
Failure to pay reduced price of purchase price—Default*__ 
Tropical Enterprises Corporation v. Bland Fruit Company 
(PACA Doc. No. 5007) Failure to pay balance of purchase 
price— Default* 
v. Kurtz (PACA Doc. No. 4818) Failure to pay balance of 
purchase price—Default* 

Turner Fruit Company v. Daniels (PACA Doc. No. 4870) 
Failure to pay purchase price—Default* 

Tyndall v. Cohen (PACA Doc. 4828) Failure to pay purchase 
price—Default* 

Watsonville Exchange, Inc. v. Lewis D. Goldstein Fruit and 
Produce Corporation (PACA Doe. No. 4702) Failure to pay 
purchase price—Effect of failure to object to seller’s wired 
confirmation of sale—Accord and satisfaction—Check not 
payment* 

Wesco Foods Company ». Frank J. Crivella & Co., Inc. (PACA 
Doc. No. 4902) Unlawful rejection—Reliance upon restricted 
inspection— Materiality and relevancy of defense* 

Western Produce Company v. Wesco Foods Company (PACA 
Doc. No. 4661) Failure to pay balance of purchase price— 
Evidence—Failure to show modification of contract—Dam- 


Whiteley & Lee v. Zonnis Produce Company (PACA Doc. No, 
5054) Failure to pay purchase price—Default* 

Wishnatzki & Nathel v. A. & G. Produce Company (PACA 
Doc. No. 5049) Failure to pay purchase price—Default*____ 

Young’s Produce Company v. Kranson (PACA Doc. No, 4891) 
Failure to pay balance of purchase price— Default* 

PACA Doc. No. 4643** Dismissal—Settlement between parties_ 

PACA Doc. No. 4654** Dismissal—Petition for reconsidera- 


PACA Doc. No. 4659** Dismissal—Settlement between parties_ 
PACA Doe. No. 4665** Dismissal—Consent of parties 

PACA Doc. No. 4668** Dismissal—Setlement between parties__ 
PACA Doc. No. 4671** Dismissal of petition for reconsidera- 


PACA Doc. Nos. 4686 and 4688** Dismissal—F. 0. b. accept- 
ance final—Latent defects* 
PACA Doc. No. 4687** Dismissal—Settlement between par- 


PACA Doc. No. 4695** Dismissal—Failure to establish con- 
tract—Burden of proof* 

PACA Doc. No. 4705** Dismissal of petition to revive pro- 
ceeding—lInapplicability of Federal Rules of Civil Procedure 
to administrative proceeding—Jurisdiction—Right to decide 
though issue not raised by parties* 14 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 
Decisions.—Ed. 

**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PACA Doce. No. 4706** Dismissal—Settlement of claim against 

complainant 1676 4 
PACA Doc. No, 4715** Dismissal of petition for rehearing and 

reconsideration* 1921 1081 
PACA Doc. No. 4723** Dismissal—Settlement between par- 

NGO nen Se nuea a eae ena bead aes eee eee 1705 148 
PACA Doc. No. 4730** Dismissal—Failure to prove lack of suit- 

able shipping condition—Transaction constituting interstate 

commerce* 1820 558 
PACA Doc. No. 4732** Dismissal—Failure to prove violation of 

1684 25 

PACA Doe. No. 4744** Dismissal—Settlement between parties 1686 37 
PACA Doc. No. 4748** Dismissal—Failure to meet require- 

ments of Statute of Frauds—Effect of diversion upon opera- 

tion of Statute of Frauds—Effect of diversion in absence of 

exercise of control over commodity* 
PACA Doc. No. 4753** Dismissal—Failure to prove alleged 

overcharge—OPA regulations* 
PACA Doc. No. 4759** Dismissal— Petition for reconsidera- 


Dismissal—Lawful rejection—Acceptance by diversion— 
Evidence—Place of inspection* 
PACA Doc. No. 4768** Contract of purchase and ‘sale—Effect of 
failure to show commodity met grade requirements of con- 
tract—Shipping point acceptance final—Acceptance by 
buyer—Breach of contract by seller-—Damages— Result of 
tender of amount due and rejection thereof by complainant— 
Proceeding onion to attend opportunity for settlement*. 1924 
1932 
No. 4769** Dismissal—Settlement between 
1677 5 
PACA Doc. No. 4773** Dismissal—Failure to prove contract 
binding upon respondent* 1749 317 
PACA Doc. No. 4776** Dismissal—Settlement between parties. 1907 980 
PACA Doc. No. 4777** Dismissal—Petition for reconsidera- 
1713 + 159 


1733 238 
PACA Doc. No. 4790** Dismissal—Failing to ice at first 
regular icing station not shown as proximate cause of damage*. 1871 794 
PACA Doc. No. 4791** Dismissal—Settlement between 
parties* 1679 9 
PACA Doe. No. 4798** Dismissal—Stipulation of parties... 1741 304 
PACA Doc. No. 4802** Dismissal—Failure to prove contract 
of purchase and sale—Failure to meet requirements of 
Missourl Statute of Frauds*®. = 0... ..-..--2 25. 1769 403 
PACA Doce. No. 4814** Dismissal of complaint with prejudice.. 1728 227 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 


Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PACA Doc. No. 4817** Dismissal—Failure to sustain burden 4 
of proof—Authority of selling agent to make allowances*.. 1908 980 | 
PACA Doce. No. 4820** Dismissal—Request of complainant... 1712 j 
PACA Doc. No. 4829** Dismissal—Complaint satisfied by pay- 
ment of claim by carrier* 1707 
PACA Doc. No. 4831** Dismissal—Failure to prove cause of 
action—Practice and pleading—Variance— Jurisdiction— 
Dealer subieet to Yeonee... oo boc seeeseesecee 1915 1004 
Dismissal of petition for rehearing— Denial of petition to 
amend complaint* 1930 1117 
PACA Doc. No. 4832** Dismissal—Settlement between par- 
h 1828 578 
PACA Doc. No. 4837** Dismissal—Failure to prove contract 
of sale—Evidence* 1934 1128 


PACA Doc. No. 4838** Dismissal—Settlement between par- 
1746 8312 


1731 235 


1740 304 


PACA Doc. No. 4849** Postponement of effective date of 
suspension of license* 1926 1104 
PACA Doc. No. 4858** Dismissal—Settlement between parties. 1764 393 
PACA Doc. No. 4859** Dismissal—Settlement between parties. 1763 392 
PACA Doe. No. 4860** Dismissal—Settlement between parties. 1957 1226 

PACA Doc. No. 4862** Contract of purchase and sale—Failure 

to deliver in accordance with terms of contract—Rejection 
for reasonable cause—24-hour rule—Dismissal* 1954 1214 
PACA Doe. No. 4865** Dismissal—Settlement between parties. 1956 1225 
PACA Doc. 17H: - 167 
PACA Doe. No. 4904** Dismissal— Withdrawal of complaint. 1797 471 
PACA Doe. No. 4915** Dismissal—Settlement between parties 1796 470 
PACA Doc. No. 4928** Dismissal—Settlement between parties 1824 572 
PACA Doe. No. 4930** Dismissal—Settlement between parties 1895 890 
PACA Doce. No. 4933** Dismissal—Settlement between parties 1911 996 
PACA Doe. No. 4934** Dismissal—Settlement between parties 1912 997 
PACA Doe. No. 4945** Dismissal—Settlement between parties 1799 474 

PACA Doce. No. 4954 Dismissal with prejudice—Stipulation of 
parties 1935 1131 
PACA Doc. No. 4967** Dismissal—Settlement between parties 1823 571 

PACA Doe. No. 5012** Dismissal—Election to proceed in civil 
1951 1204 


. 5040** Dismissal—Settlement between parties. 1927 1105 


*Hint to important legal and economic points contained in decision. Reference to other 
points involved in this case will be found in Index-Digest in this issue of Agriculture 


Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 








